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General Development Applications 
 
(6/d) Application No: PAP/2022/0423 
 
Land to the south of, Watling Street, Caldecote, CV10 0TS 
 
Outline planning permission for Extension of MIRA Technology Park to comprise 
employment use (Class B2); associated office and service uses (Class Eg); 
storage (Class B8); new spine road; car parking, landscaping and enabling works 
-All matters reserved for 
 
ERI MTP Limited 
 
1. Introduction 

 

1.1 This application was referred to the Board’s February meeting. It resolved to 

grant planning permission subject to conditions and to the completion of a 

Section 106 Agreement.  

 

1.2 Work on that Agreement is progressing. 

 

1.3 The reason for referral back to the Board is because following the February 

meeting, the Council received a Pre-Action Protocol letter from solicitors acting 

on behalf on an objector to the above planning application – namely Extra Room 

Self Storage Ltd. Members will recall that the objection referred to the “agent of 

change” matters within paragraph 200 of the National Planning Policy Framework 

(NPPF), and the suggestion that alternative off-site highway improvements at the 

Drayton Lane junction with the A5 would remove the substance of the paragraph 

200 matter. 

 

1.4 This report updates the Board on this letter.  

 

2. Background 

 

2.1 Members are referred to the January and February 2025 reports together with 

the Supplementary reports that were subsequently tabled. These are attached as 

Appendices A, B, C, D and E this report. The Appendices to these five reports 

are not included for convenience, but Members are advised that they remain as 

an integral part of this current report. 

 

2.2 In essence, the proposed development requires off-site highway improvements, 

including at the junctions of Drayton Lane and Woodford Lane with the A5. 

Following consideration of a number of options, the applicant’s proposal before 

the February Board was for the installation of traffic lights at the Woodford Lane 

junction and for physical restrictions at the Drayton Lane junction – namely to 

restrict movements to left-in and left-out only. National Highways raised no 

objection and as a consequence this arrangement was recommended for 

approval to the Board. 
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2.3 The objector runs a Self-Storage business located in Drayton Lane. The 

substance of the objection is that these restrictions would result in existing and 

prospective customers having, in some circumstances, to divert their travel route 

to the business premises and thus incur longer travel distances. The business 

claims that this would act as a significant deterrent and thus affect the viability of 

the business such that the paragraph 200 issues would arise – namely that 

“unreasonable restrictions” would be incurred by the business. The objector had 

also commissioned traffic consultants who had proposed an alternative proposal 

at Drayton Lane, which in their view would provide satisfactory mitigation for the 

main development proposal, as well as remove the paragraph 200 issue, as no 

detours would be needed.  

 

2.4 The applicant has not proposed this alternative and National Highways was 

satisfied that the applicant’s own final proposal was satisfactory from a highway 

point of view.  

 

2.5 This summary was the substantive matter discussed at the February meeting. 

 

3. The Letter 

 

3.1 The letter referred to in paragraph 1.3 indicates that the matter being challenged 

is the decision of the Board’s February meeting to resolve to grant permission 

subject to the completion of a Section 106 Agreement.  

 

3.2 It says that the Council: 

 

i) failed to take into account the necessity, or otherwise, of the Drayton Lane 

restrictions in its consideration of whether the restrictions on the objector’s 

business, were “unreasonable” under NPPF paragraph 200. 

ii) failed to take into account the statutory consultees view on the 

acceptability of the objector’s alternative highway mitigation proposal in 

the circumstances where this was obviously material to a matter relied on 

in the planning balance and also should have been material under NPPF 

paragraph 200. 

iii) acted irrationally and misled Members as to the reasons for the change in 

position in deciding not to seek (and wait for) National Highways review of 

the objector’s alternative mitigation proposal.   

 

3.3 Clearly, the challenge is against the Council’s resolution to grant planning 

permission at its February meeting and not to the issue of the Decision Notice as 

that as yet, has not been signed pending completion of the Agreement. 

 

3.4 Given this “interim” period between the resolution and the issue of the Notice, the 

Board is given the opportunity to reconsider its February resolution, in light of the 

receipt of the letter, and the knowledge of a potential for challenge, should the 

Notice as resolved be issued in due course. 
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4. Observations 

 

4.1 It is considered that the Board ought to consider the matter afresh, having regard 

to the previous reports and the points below. The recommendation remains that 

permission should be granted and thus the resolution should be re-affirmed. 

 

4.2 The letter raised the point that the restrictions were unreasonable in the context 

of paragraph 200 of the NPPF and that the reports failed to take into account the 

necessity of these restrictions, in light of there being a potential alternative. 

However, officers are satisfied that the restrictions would not, as a matter of 

planning judgement, amount to “unreasonable restrictions”. Whether a restriction 

is unreasonable is a matter of planning judgement. Officers are satisfied that the 

restrictions will not inhibit the business to continue and that any change in 

behaviour required by these restrictions will not be unduly onerous such that 

these restrictions amount to being unreasonable. Accordingly, this would not 

change the recommendation as the restrictions are not unreasonable.  

 

4.3  It will be recalled that the case submitted by the objector to evidence 

“unreasonable” restrictions on his business was presented to the Board on more 

than one occasion – at both the January and the February 2025 meetings. The 

Board was thus in full knowledge of the details of the objector’s case. As a matter 

of planning judgement, it acknowledged that whilst the restrictions may well be 

likely to cause some longer journeys and inconvenience to customers initially, 

overall, they would not be “unreasonable” in the longer term. Reasons for this 

conclusion were given. As a consequence, the content of the various Board 

reports shows that the Council certainly did take account of the objector’s case 

and that its conclusion was assessed through consideration of matters that were 

relevant and appropriate to the potential impact.  

 

4.4 The second point is that the Council failed to take into account the statutory 

consultees view on the acceptability of the objector’s alternative highway 

mitigation being material in the circumstances to the objector’s case under 

paragraph 200 of the NPPF. There are two matters that are made in response. 

 

i) Firstly, these alternatives were not part of the applicant’s own highway 

mitigation measures and therefore formally, there was no requirement for 

National Highways (NH) – the statutory consultee here – to be consulted 

on them. NH had already advised that it had no objection to the applicant’s 

final proposals. 

ii) Secondly, however, NH did engage and the Board was kept aware of NH’s 

views on the alternative highway measures put forward by the objector 

and kept abreast of NH’’s responses throughout the period between the 

January and February Boards. At the January 2025 the Board deliberately 

deferred determination in order to enable NH to respond and in the 

February reports, it heard that NH considered that the technical 

background to the objector’s final alternative measure was “likely to be 

inaccurate” and that, “the review will not change our response to the 

planning application consultation”. 
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4.5 In any event, there is no requirement to consult a statutory consultee on 

alternatives that do not comprise the application being considered. However, 

even it was considered that the alternatives avoided the restrictions being 

considered and this was supported by statutory consultees, the restrictions being 

considered are not unreasonable in any event. Put another way, the Council 

would regard it to be ill-advised to refuse a scheme that is acceptable, in favour 

of an alternative scheme. The planning judgement of officers is that the scheme 

would not cause any material planning harm and thus there is no requirement to 

consider alternatives (even if statutory consultees regarded those alternatives to 

be “better” from a highway perspective).  

 

 

4.6 The final point is that the officer report and advice “misled” the Board as there 

was no formal consultation response from NH reported on the objector’s case, 

despite the Board deferring determination for its receipt. The Board was not mis-

led. The Board was aware that NH had no objection to the applicant’s own 

proposals; that the applicant was not prepared to replace them either fully or in 

part with the objector’s alternative, that NH had indicated that the technical 

background to the objector’s final alternative was likely to be inaccurate and 

confirmed that the applicant’s proposals were satisfactory. It is agreed that the 

Board had no formal letter from NH on the objector’s final alternative, but it had 

the responses set out above. It is considered that this was not an “irrational” 

position to take, as weight could be given to the responses as there was no 

formal requirement to reconsult NH on a highway measure that was not part of 

the application.  

 

4.7 Finally, the previous report suggested that these changes were “necessary” – at 

paragraph 7.3 of Appendix A. This is withdrawn. It might be that the changes are 

not necessary as there may well be alternative ways of delivering the scheme. 

However, ultimately, officers are satisfied that the proposed changes are 

acceptable in and of themselves, irrespective of whether there are other 

alternatives. The absence of any material planning harm associated with the 

scheme means that there is no requirement to consider alternatives. Indeed, the 

scheme is acceptable in planning terms and thus it is not considered that there is 

a need to consider whether there is an alternative scheme. 

 

4.8 However, even if this is wrong and there was considered to be some planning 

harm and there was an alternative scheme that would be “better” in planning 

terms (by avoiding this harm or providing a public benefit), it is not considered 

that this would be a material consideration that would justify the refusal of 

planning permission in any event as a matter of planning judgement. 
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4.9  It is in all of these circumstances that the Board is recommended to continue 

with its February 2025 resolution.  

Recommendation 
 

That the Board does not alter its resolution from its February 2025 Meeting. 
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General Development Applications 
 
(6/e) Application No: PAP/2024/0446 
 
64-66, Long Street, Dordon, B78 1SL 
 
Proposed Change of Use: Conversion into 9 person 9 room HMO (House in 
Multiple Occupation) including 10 parking spaces, for 
 
For Ms Jessica Kong and Ms Yasmin Kong 
 
1. Introduction 
 
1.1 This application is referred back to the Board following deferral from the April Board 
meeting. That was to allow for members of the Board to carry out a site visit which took 
place on Friday 23 May 2025.  
 
1.2 A copy of the previous report is Appendix A and a note of the visit is at Appendix B.  
 
2. Additional Information 

 
2.1 A new parking plan has been submitted showing nine spaces to be reserved – 
Appendix D. 

 
2.2 Members will recall that its substantive concern here was with the car parking 
provision being proposed, its accessibility and significantly its maintenance and 
sustainability in the longer term – see Observations Section (d) in Appendix A.  The 
applicant has responded to this by providing a very full and thorough Briefing Note. This 
is said to address the main concerns expressed by the Board. It is attached in full at 
Appendix C.  
 
2.3 In particular, the Note includes the following evidence: 
 

i) From correspondence with local estate agents, the average car ownership of 
HMO residents in Dordon is 22%.  That would mean that 3 or 4 spaces would be 
adequate here. 

ii) The managing agent for the rear car parking area says that there are 21 spaces 
here, 10 are leased to others, nine for this applicant and there are two 
unassigned spaces.  

iii) A lengthy parking survey has been undertaken which is said to demonstrate that 
there is sufficient capacity at a number of car parks in Dordon, including the car 
parking area at the rear of the Long Street properties – an average of some 13 
spaces regularly being available here. The survey covers all days and at a variety 
of times – including peak hours.  

iv) The availability of space in this rear car park suggests that there is unlikely to be 
displacement of other users. 

v) These figures suggest that the nine spaces shown on Appendix D will be 
available and that their use will not displace existing users.  

vi) Any unauthorised occupation of any of the spaces here is a private matter to be 
followed through by the landowner. 

vii) WCC Highways has not objected. 
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viii) No other HMO in Long Street has been subject to car parking requirements 
ix) The Note confirms that the spaces will be “clearly demarcated” and that the 

spaces are available under lease for 15 years. 
x) There would be little if no impact on Long Street  

 
3. Observations  
 
 3.1 This Note is a material planning consideration and it is considered that it should 
carry significant weight. It would in that regard support the officer recommendation 
made to the Board at its June meeting. It illustrates that spaces are available in this 
parking area sufficient to accommodate the anticipated car occupancy provision arising 
from the proposal. Moreover, if the Licence expires after fifteen years, the survey shows 
that spaces would still be likely to be available. Bearing in mind the fall-back positions 
outlined in the main report at Appendix A, Members are strongly advised that there is no 
sustainable refusal reason here unless there is robust, actual hard evidence to rebut the 
content of the applicant’s Note.  
 
Recommendation 
 
As set out in Appendix A but that the plan number at Appendix D be substituted in 
Conditions 2 and 3.  
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General Development Applications 
 
(6/f) Application No: PAP/2024/0127 
 
Butchers Shop, Glenside, Ansley Lane, Arley, CV7 8FU 
 
Installation of roller shutters and rooflights to two-storey building, construction 
of a ramp to delivery area, new doors and roof covering to existing animal pens, 
the provision of new animal pens and storage areas for refuse and hay/straw, new 
site office and external alterations., for 
 
Dr A Ahmed - T&S Investment Group Ltd 
 
1. Introduction 
 
1.1. This application was reported to the Planning and Development Board’s meeting 

on 20 May 2025 with a recommendation of refusal on the following grounds: 
 

1. It is considered that the building and engineering operations the subject of 
this application have directly resulted in increased activity at the site leading 
to significant and demonstrable harm to residential amenity and highway 
safety. This conflicts with Policies ANP1 and ANP8 of the Arley 
Neighbourhood Plan 2016 together with Policies LP1 and LP11 of the North 
Warwickshire Local Plan 2021. 

 
2.  Insufficient information has been provided to demonstrate that the use of the 

building and engineering operations the subject of the application have 
resulted in safe and suitable access for all users; that their use would not give 
rise to an unacceptable impact on highway safety, or that their use would not 
lead to severe impacts on the local road network. Accordingly, the proposals 
conflict with Policies LP1, LP11 and LP29(6) of the North Warwickshire Local 
Plan 2021 and paragraphs 115 and 116 of the National Planning Policy 
Framework (2024). 

 
3. Insufficient information has been provided to satisfactorily demonstrate that 

the proposals have addressed and therefore avoided unacceptable impacts 
on the residential amenity of neighbouring occupiers by virtue of noise, odour 
and visual harm. Thus, the proposals fail to comply with policies LP11 and 
LP29(9) of the North Warwickshire Local Plan 2021 together with Policy 
ANP8 of the Arley Neighbourhood Plan 2016. 

 
1.2. The associated report can be found at Appendix A.  
 
1.3. Shortly before the meeting (15 and 16 May), the applicant supplied amended 

drawings and additional supporting information. As there was insufficient time to 
review and re-consult on the amendments prior to the meeting, the decision was 
deferred to allow re-consultation to take place. Further documentation and 
amendments were received after the previous board meeting (23 May). All the 
documentation is provided at Appendix B.  
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2. Update 
 
2.1. A series of amendments were received, as detailed below: 
 
Received on 15th and 16 May 
 

• A Delivery and Service Management Plan and an associated delivery and 
management plan drawing (No.7) 

 

• An amended Vehicle Tracking Layout Drawing (JDA/517/5/1 Rev B) 
 

• An amended Access Arrangement Layout Plan (JDA/517/6/1 Rev A) 
 

• An amended Visibility Splay Layout Plan (JDA/517/7/1 Rev A) 
 

• An amended Proposed Floor Plans drawing (2023-188 Revision F) 
 

• Site Equipment Specifications pertaining to the refrigerated container and 
ventilation extraction fan to the rear 

 
Received 23 May 2025 
 

• An Odour and Condensation report for the slaughter hall  
 

• Specifications for air conditioning units, louvres, panel filters, bag filters 
and carbon filters 

 

• Specifications for underground tanks 
 

• Specifications for 6000l vertical and bunded tanks 
 

• Two ventilation drawings (2023-188) drawing no’s 8 and 9.  
 
3. Consultations  
 
3.1. In preparation for this report, officers re-consulted both Warwickshire County 

Council (Highways) and North Warwickshire Borough Council’s Environmental 
Health team on the amendments received on 15th and 16th May.  Further re-
consultation on the amendments received on 23rd May will take place, and any 
additional responses will be included in an updated report prior to the meeting.  

 
3.2. Warwickshire County Council, as the local highway authority, continue to object. 

Their observations are set out in full below.  
 

The main thing is the RSA - Without that we would have to continue to object 
 

Visibility: 
 

Further clarity needed to determine whether achievable. Appears that they may 
go over 3rd party land. 
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Tracking: 
 

The tracking does not take into account on-street parking, which occurs regularly 
opposite the site. 

 
Access: 

 
The layout of the accesses raises concerns. The 2 junctions would tie into each 
other which could create confusion, particularly as the give-way lines abruptly 
end rather than joining a kerb line that would separate the accesses. 

 
The plans indicate that the western access would be marked no entry however 
this is not what is shown by the markings. If there is to be no entry, i.e. egress 
only the give-way line should extend across the whole junction. 

 
In order to have the access as a no entry a TRO would be needed, which is 
subject to a separate process and cannot be relied upon due to public 
consultation etc. 

 
General: 

 
The parking still needs to be clarified, does it accord with NWBC standards? 

 
Comparison between existing and proposed use is required to determine whether 
an intensified use is proposed. If there would be no significant intensification 
dropped kerb accesses could be acceptable. 

 
According to the management plan refrigerated vans would reverse down the 
loading ramp, how would this occur? There does not appear to be enough room 
on-site to allow this. 

 
A stage 1 Road Safety Audit is required given the significant changes proposed 
to the accesses. 

 
3.3. North Warwickshire Borough Council’s Environmental Health team offered the 

following comments: 
 

I have reviewed the document titled “Site equipment specifications” which 
provides details of 

 

• Specification for refrigerator on site (ArcticStore – Chiller and freezer container 
hire). 

• Specification for Ventilation Extract to Rear of Site - 600mm Industrial Ventilation 
Metal Fan Axial Commercial Air Extractor Exhaust 

 
Neither of these specifications include noise emission data so we are unable to 
assess the impact of noise on neighbouring properties. 
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The photograph of the refrigeration unit provided in the above document does not 
appear to depict the same unit as seen on the site in the photographs taken by Ryan 
Lee-Wilkes on 20 May 2025.  The existing container unit on site appears to have a 
condenser unit mounted on its roof (see photo ref; 20250520_092159165_iOS.jpg) 
whereas the ArcticStore specification shows the condenser to be integrated into one 
end of the unit. It appears the refrigeration unit integrated into the existing on-site 
container has failed and has been replaced by the external roof top condenser. 

 
There maybe other sound sources on site that have been newly introduced by the 
current operator that should also be considered in an impact assessment, e.g. fork-
lift truck and possibly additional condenser units. 

 
The remaining documents attached to the 20 May email are not relevant to this 
team. 

 
Recommendations. 

 
There is insufficient information to determine if there will be an adverse impacts due 
noise arising from the operation of the refrigerated container unit, the extraction fan 
or any other plant / equipment that has been introduced to the site by the current 
operator. It is recommended that consent is not granted. 

 
The applicant should provide further details about the proposed external plant to be 
installed including the acoustic data, as either the sound power level (SWL dB) or 
the sound pressure level (SPL dB @ m) at a specified distance, for comparison with 
an assessment of the background sound level on / near the site. It would be 
preferable for the applicant to submit a full noise impact assessment carried out in 
accordance with the current version of BS4142:2014 “Methods for rating and 
assessing industrial and commercial sound” to include the new items of fixed plant 
and any other plant or machinery that has been introduced to the site by the current 
operators. The source sound data must relate specifically to the plant that is to be 
used / installed on site. 

 
The applicant should provide a noise management plan to identify all relevant noise 
sources on the site (see BS4142 for a list of relevant commercial and industrial noise 
sources) and state how they will be managed to reduce to a minimum any potential 
adverse impacts resulting from noise from the site. The NMP should also include a 
process for recording and responding to complaints about noise from the premises. 

 
4. Observations  
 
4.1. Officers consider that the contents of this report should be noted at this time. A 

further, fuller report will be provided prior to the meeting after additional re-
consultation has taken place, which will include a recommendation.  

 
4.2. Notwithstanding the above, it appears that the previously identified reasons for 

refusal have not been addressed.  
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4.3. Warwickshire County Council continue to object, citing the absence of a Road 
Safety Audit and raising concerns with the tracking, access and visibility splay 
drawings, as well as the achievability of the arrangements detailed within the 
delivery and service management plan.  
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4.4. Moreover, NWBC’s Environmental Health department comment that the 

refrigeration unit installed on site does not match the specifications submitted and 
conclude that insufficient information has been submitted to determine the noise 
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impacts arising from the container, extraction fan or any other plant/equipment 
installed on site. They recommend that permission is not granted.  
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. . . 

 Agenda Item No 7 
 
Planning and Development Board 
 
9 June 2025 
 

Report of the Head of Development  
Control  

Appeal Update 

 
1 Summary 

 
1.1 This report updates Members on recent appeal decisions. 

 
 
 
 
 
 
 

2 Appeal Decisions  
 

a) 2 George Street, Arley 
 

2.1 This appeal relates to the retention of a front garden fence. The Inspector found that 
it “harms the character and appearance of the area” – para 10 of the letter. However, 
he concluded that it provided “a more secure and private area for play” and that “the 
fence meets the best interests of a child” whose family resides here, where there is 
no other private garden area. This led to the final balance being that the best 
interests of the child outweighed the adverse impacts of the fence and the appeal 
was allowed. 

 
2.2 The letter is at Appendix A. 

 
b) 10-12 Tamworth Road, Polesworth 

 
2.3 This appeal related to the erection of ten one-bedroomed apartments for the over 

55’s. Whilst the site is inside the Polesworth settlement boundary, the majority of 
the site is in Flood Zone 3, being close to the River Anker. The refusal was largely 
focussed on this issue with the Inspector agreeing that there was an unacceptable 
level of risk – paras 6 to 11 of the letter (Appendix B). 

 
 
 
 

The Contact Officer for this report is Jeff Brown (719310). 
 
 

 

Recommendation: 
 
That the report be noted. 

. . . 
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Appeal Decision  
Site visit made on 1 April 2025  
by U P Han BSc (Hons) DipTP MRTPI 

an Inspector appointed by the Secretary of State  

Decision date: 07 May 2025 

 
Appeal Ref: APP/R3705/D/25/3359510 
2 George Street, Arley, Warwickshire CV7 8HL  
• The appeal is made under section 78 of the Town and Country Planning Act 1990 (as amended) 

against a refusal to grant planning permission. 

• The appeal is made by Natasha Russell against the decision of North Warwickshire Borough 
Council. 

• The application Ref is PAP/2024/0387. 

• The development is a 1.6 metre fence at the front of the property. 

Decision 

1. The appeal is allowed and planning permission is granted for a 1.6 metre fence at 
the front of the property at 2 George Street, Arley, Warwickshire CV7 8HL in 
accordance with the terms of application PAP/2024/0387 and subject to the 
following condition. 

1. The external surfaces of the fencing hereby permitted shall be finished with a 
paint / wood stain treatment, the details of which shall be submitted to and 
approved in writing by the Local Planning Authority within three months of the 
date of this permission; the approved paint / wood stain treatment shall be 
completed within two months of the approval of these details. 

Preliminary Matters 

2. The Application Form confirms that the fence was completed in July 2024, and I 
was able to see this during my site visit. The application seeks to ‘regularise’ the 
fence that has been erected without planning permission. 

3. In determining the appeal, I have used the description of development in the 
Council’s Decision Notice because it more concisely and accurately describes the 
acts of development when compared to the description given in the Application 
Form. 

Main Issue 

4. The main issue in this appeal is the effect of the fence on the character and 
appearance of the area.  

Reasons 

5. The appeal site relates to a two-storey terraced house which occupies a prominent 
position close to the junction of George Street and Gun Hill. The area is largely 
characterised by similarly designed houses, open frontages and low boundary 
treatments. The prevailing street scene is one of visual openness and uniformity, 
contributing to the pleasant and cohesive character of the area.  

Appendix A
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6. The 1.6 metre high solid timber fence along the front boundary of the appeal site is 
a visually dominant and incongruous feature in this context. By virtue of its 
excessive height, solid form, prominent position and proximity to the highway, the 
fence appears dominating and intrusive when viewed from the public realm, 
eroding the openness of the frontage and interrupting the consistent pattern of low 
or open boundary treatments in the area. 

7. The appellant has drawn my attention to a similar fence on the opposing corner of 
the appeal site. However, the Council’s Officer Report indicates that there is no 
known planning application for the fencing at the property on the opposing corner. 
Furthermore, the fencing has the same visually enclosing and disruptive effect on 
the open fronted character of the dwellings in the area.  

8. The appellant has also pointed to other similar fences and tall hedges in the area. 
However, I do not have the full details of these schemes and so cannot be certain 
that the circumstances of those cases or the policies that applied at the time of 
their consideration are the same as the appeal proposal. In any event, I have 
determined the appeal on its own merits. 

9. While the side fences on the site are lower and therefore do not obstruct views 
from certain angles, the 1.6 metre fence at the front of the site is nevertheless 
visually imposing and discordant within the street scene. Additionally, the 
appellant’s suggestion of painting the fence in a darker colour would not 
sufficiently mitigate its visual impact. 

10. For the reasons given, the fence harms the character and appearance of the area. 
Consequently, there is conflict with Policies LP29 and LP30 of the North 
Warwickshire Local Plan (September 2021) (NWLP) insofar as they require 
development to respect and reflect the character and appearance of its setting. 
The fence also conflicts with Policy ANP5 of the Arley Neighbourhood Plan 
(December 2016) which seeks to promote high standards of design. 

Planning Balance  

11. I have had due regard to Article 8(1) of the European Convention on Human 
Rights as enshrined in the Human Rights Act 1998, that everyone has the right to 
respect for his private and family life and their home. Where Article 8(1) rights are 
those of children, as in this case, they must also be seen in the context of Article 
3(1) of the United Nations Convention on the Rights of the Child. Whilst not 
determinative in themselves, the child’s best interests are a primary consideration, 
and no other consideration is intrinsically more important. 

12. I have carefully considered the reasons why the appellant has erected the fence, 
which is primarily to enhance privacy and security, particularly for the appellant’s 
young child while in the front garden. I acknowledge that if allowed, the planning 
permission would run with the land and so would be permanent. However, I note 
that the front garden is the only garden attached to the house and I have no basis 
to question that this situation would change. Without the fence, the front garden 
would be visible to passers-by, thus compromising the privacy and security of the 
child while in the front garden. Dismissing the appeal would hold the potential of 
reducing the desirability of the front garden as an area for the child to play, thus 
limiting opportunities for outdoor play given the lack of suitable alternative private 
outdoor amenity space. Thus, the best interests of a child weigh in favour of 
allowing the appeal.  
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13. The fence harms the character and appearance of the area, which is contrary to 
the development plan. However, by providing a more secure and private area for 
play, the fence meets the best interests of a child. In this instance, the best 
interests of the child outweigh the adverse impacts of the fence on the character 
and appearance of the area. I am satisfied that is a necessary and proportionate 
decision from the submitted evidence.  

Condition 

14. I impose a condition relating to the painting/ wood stain treatment of the fencing in 
order to limit the harm to the character and appearance of the area.  

Conclusion 

15. I conclude that the fence is contrary to the development plan but in this instance, 
material considerations indicate that a decision should be made other than in 
accordance with it. Accordingly, for the reasons given, the appeal is allowed. 

U P Han  

INSPECTOR 
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Appeal Decision  
Site visit made on 1 May 2025  
by Stuart Willis BA Hons MSc PGCE MRTPI 

an Inspector appointed by the Secretary of State  

Decision date: 21 May 2025 

 
Appeal Ref: APP/R3705/W/24/3355712 
10-12 Tamworth Road, Polesworth B78 1JH  
• The appeal is made under section 78 of the Town and Country Planning Act 1990 (as amended) 

against a refusal to grant planning permission. 

• The appeal is made by Mr Carlton McDonald against the decision of North Warwickshire Borough 
Council. 

• The application Ref is PAP/2023/0515. 

• The development proposed is the construction of apartments for over 55s accommodation. Ten 1-
bedroom apartments. 

Decision 

1. The appeal is dismissed.  

Preliminary Matters 

2. I have taken the description of development from the decision notice as the 
scheme was amended during the application, and it reflects the proposal 
determined by the Council.  

3. While reference was made to amending the scheme as determined by the Council 
earlier, amended floor plans were not provided until after the appeal consultation 
took place, as part of the costs application correspondence. Parties, including 
consultees and members of the public did not have opportunity to comment on 
them. Moreover, the appeal process should not be used to evolve a scheme. 
Therefore, accepting the plans, or reverting to the original plans that were 
amended prior to the Council’s decision would result in procedural unfairness. I 
have considered the plans that the Council made their decision on.  

Applications for costs 

4. An application for costs was made by Mr Carlton McDonald against North 
Warwickshire Borough Council and a further application by North Warwickshire 
Borough Council against Mr Carlton McDonald. These applications are the subject 
of a separate Decision.  

Main Issues 

5. The main issues of the appeal are: 

• Whether there are reasonably available sites appropriate for the proposed 
development in areas at lower risk of flooding and the effect of the proposal on 
flood risk, 
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• Whether the proposal would provide appropriate living conditions for future 
occupiers with regard to daylight and sunlight, 

• The effect of the proposal on highway safety; and 

• The effect of the proposal on biodiversity.  

Reasons 

Flooding 

6. Whether or not the appeal site has flooded previously, in part or as a whole, it is 
located in fluvial Flood Zone 3b according to the Environment Agency’s (EA) Flood 
Map for Planning Purposes and is considered functional floodplain. This is 
confirmed in the Flood Risk Assessment provided with the application. The 
proposal would introduce residential development at the site, including sleeping at 
ground floor level and is classified as more vulnerable development. Pluvial risks 
are Very Low to High according to the EA mapping.  

7. The National Planning Policy Framework (Framework) and Planning Practice 
Guidance (PPG) require that a Sequential Test to be carried out to steer new 
development to areas with the lowest risk of flooding from any source in such 
instances. Even where a flood risk assessment shows the development can be 
made safe throughout its lifetime without increasing risk elsewhere, the sequential 
test still needs to be satisfied. Only where there are no reasonably available sites 
in Flood Zones 1 or 2 should the suitability of sites in Flood Zone 3 be considered.  

8. No details of any Sequential Test have been provided. Therefore, the evidence 
before me has failed to demonstrate that it is not possible to locate the proposed 
development in lower risk areas. The Sequential Test is intended to establish 
whether the principle of development is acceptable in terms of flood risk. As such, 
it would not be appropriate to impose conditions requiring the test to be carried 
out.  

9. Even if mitigation could be put in place to ensure the development was safe for its 
lifetime, without increasing flood risk elsewhere and reduce flood risk overall, such 
as subterranean flood storage or existing defences, the Sequential Test must be 
passed first. In any event, no detailed flood modelling has been carried out or a 
detailed surface water management scheme provided for the proposal as 
determined by the Council. That the building footprints could be flood free from a 
surface water flooding event and risks from ground water are low, does not alter 
the policy requirements. Moreover, PPG indicates that more vulnerable 
development in Zone 3b should not be permitted.   

10. Consequently, the proposal fails to demonstrate that there are no reasonably 
available sites appropriate for the proposed development in areas at lower risk of 
flooding or that the scheme would not increase flooding elsewhere. It would fail to 
accord with policy LP29 and LP33 of the North Warwickshire Local Plan (Local 
Plan) where they in part seek to manage effects of climate change and reduce 
risks from flooding.  

11. It would also be contrary to the Framework where it states development should not 
be allocated or permitted if there are reasonably available sites appropriate for the 
proposed development in areas with a lower risk of flooding. 
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Living conditions 

12. There would be no external openings for any bedrooms of the proposed units. 
Occupants would have no access to daylight or sunlight from these rooms. This 
would lead to a bleak and oppressive experience for future occupiers. Given 
significant changes would be needed to the layout and potentially the external 
appearance of the buildings, it would not be appropriate to impose conditions 
requiring such changes. 

13. Therefore, the proposal would not provide appropriate living conditions for future 
occupiers regarding daylight and sunlight. It would be contrary to Policy LP29 of 
the Local Plan where it states schemes should avoid unacceptable impacts with 
regard to light and take into account needs of users.  

Highway safety 

14. As the existing bus stop is set back from the edge of the highway, it would not 
obstruct visibility for drivers and other roads users. Nevertheless, at the time of my 
site visit there were cars parked on the road near the site. While only a snapshot in 
time, there is no clear evidence that this was untypical and there were no parking 
restrictions in front of or immediately adjacent to the appeal site. Parked vehicles 
would severely limit visibility for road users of vehicles emerging from the site and 
vice versa. This would lead to a risk of collisions as there would not be sufficient 
time for drivers and users to adjust their speeds or stop.  

15. The absence of swept path analysis means that it has not been shown that larger 
vehicles could enter and exit the site in forward gear. Were vehicles reversing on 
or off the road, this would lead to further limitations on visibility at the access and 
further increase the dangers above. Given the uncertainty over this and the 
implications were vehicles not able to turn in the site, imposing a condition for 
these details would not be appropriate.  

16. The location of the bin store would mean that refuse vehicles would need to wait 
on the road during collection. There was a relatively frequent flow of traffic passing 
the site at the time of my visit. The potential presence of parked vehicles, the 
junction opposite and the number of units proposed mean that the refuse vehicle 
parking on the road would disrupt the flow of traffic and lead to further instances of 
highway safety concerns.  

17. While there is a change in levels between the road and the site, there is no 
compelling evidence to indicate that achieving a suitable gradient is unlikely or 
improbable.  

18. Nevertheless, the proposal would harm highway safety. It would conflict with Policy 
LP29 of the Local Plan where it states schemes should provide safe and suitable 
access to the site for all users.  

Biodiversity 

19. The Preliminary Ecological Appraisal (PEA) referred to a buffer between the river 
and development to retain commuting corridors. On this basis further surveys for 
otter and water vole were not required. However, the proposal subsequently 
included subterranean flood storage. The implications of this on biodiversity has 
not been addressed in the PEA. The PEA also identified the need for further 
survey work in relation to bats. The nature and extent of any effects, what 
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mitigation or compensation may be required, where this would be and how it 
secured is not known.  

20. It is essential that the presence or otherwise of protected species, and the extent 
that they may be affected by the proposed development, is established before the 
planning permission is granted. It has not been shown that the proposal represents 
the exceptional circumstances where conditions could be used to require further 
surveys.    

21. In addition, due to the lack of clarity on the effects of the proposal on biodiversity, 
there is insufficient information to demonstrate whether the proposal would result 
in net gain.   

22. Consequently, the proposal would harm biodiversity. It would fail to accord with 
Policies LP16 and LP29 of the Local Plan where they seek to protect and enhance 
the natural environment.  

Other Matters 

23. The appeal site is within the development boundary and would be a more efficient 
use of land for a windfall site in a location with reasonable access to services, 
facilities and public transport links. There would be economic and social benefits 
from the construction and occupation of the proposed units. However, given the 
scale of the scheme these benefits would each be minor, as they would be for 
energy efficiency.  

24. Small sites can often be built out more quickly. The proposal would contribute to 
the supply and mix of housing in the area providing for the needs of groups with 
specific housing requirements with over 55s accommodation and potentially 
affordable housing. Even if such provision could be secured by condition, the scale 
of the scheme mean such benefits would be moderate. A lack of harm from other 
issues is a neutral factor.  

25. It is not for this appeal to seek to amend national or local plan policy. Matters 
relating to the representation of the appellant and conduct of the various parties 
during the application and appeal do not alter my findings on the main issues.  

Conclusion 

26. The proposal conflicts with the development plan and the material considerations 
do not indicate that the appeal should be decided other than in accordance with it.   

27. For the reasons given above the appeal should be dismissed. 

 

Stuart Willis  

INSPECTOR 
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Agenda Item No 8 
 
Planning and Development Board 
 
9 June 2025 
 

Report of the 
Chief Executive 

Exclusion of the Public and Press 

 
 
 
 
 
 
 
 
 
 
 

 
 

 
 Agenda Item No 9 
 
 Potential Legal Action – Report of the Head of Legal Services 
 
 Paragraph 7 - Information relating to any action taken or to be taken in 

connection with the prevention, investigation or prosecution of crime. 
 
 Agenda Item No 10 
 
 Exempt Extract of the minutes of the Planning and Development Board 

held on 20 May 2025 
 
Paragraph 3 – Information relating to the financial or business affairs of any 
particular person (including the authority holding that information). 
 

 Paragraph 7 - Information relating to any action taken or to be taken in 
connection with the prevention, investigation or prosecution of crime. 
 
 
In relation to the items listed above members should only exclude the public if 
the public interest in doing so outweighs the public interest in disclosing the 
information, giving their reasons as to why that is the case. 

 
 
 The Contact Officer for this report is Amanda Tonks (719221). 
 

Recommendation to the Board 
 

To consider, in accordance with Section 100A(4) of the Local 
Government Act 1972, whether it is in the public interest that the 
public and press be excluded from the meeting for the following items 
of business, on the grounds that they involve the likely disclosure of 
exempt information as defined by Schedule 12A to the Act. 
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