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General Development Applications 
 
(7/d) Application No: CON/2022/0005 
 
Land South of Elmesthorpe between the Leicester to Hinckley Railway and the 
M69 Motorway 
 
Proposals for the construction, operation, use and maintenance of a Strategic 
Rail Freight Interchange together with alterations to Junction 2 of the M69 
Motorway to provide south facing slip roads and a new highway linking Junction 
2 with the B4468 Leicester Road for  
 
Tritax Symmetry (Hinckley) Ltd 
 
Introduction 
 
This proposal has been submitted to the Secretary of State as a National Infrastructure 
Project seeking a Development Consent Order from him following a Public Inquiry 
carried out on his behalf by the Planning Inspectorate.  
 
The Borough Council is being formally consulted as a statutory consultee under Section 
42 of the 2008 Planning Act and responses have to be returned before 9 March. A firm 
timetable is set for such proposals under the appropriate legislation for proposals of this 
nature.  
 
This is an initial report in order that Members can review the significant amount of 
information submitted and consider its implications on the Borough. To this end the 
report outlines three main matters which Members may wish to consider. It is suggested 
that the case is then brought back to the March meeting so that Members can review 
these three matters and outline any further issues that they might wish to raise.  
 
The Site  
 
This is a substantial area of agricultural land to the north-east of Hinckley, south of 
Elmesthopre and Barwell with its western boundary marked by the Hinckley to Leicester 
rail line and its eastern boundary being the M69 Motorway.  The main site has an area 
of 268 hectares and in geographic terms, it is generally illustrated at Appendix A.  
 
The Proposals 
 
The main features of the proposal comprise: 
 

a) New Rail Infrastructure providing access to the existing railway line with a series 

of parallel sidings. 

b) A “Railport” capable of accommodating up to 16 trains a day of up to 775 metres 

in length. 

c) Up to 850,000 square metres (gross) of warehousing and ancillary buildings  

d) A lorry park with an HGV fuel filling station. 

e) An electricity sub-station connected to the local distribution network and a gas-

fired heat and power plant (10MW generation capacity) fed from solar PV 

including standby capacity (20MW) and battery storage (20MW) 
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f) Works to Junction 2 of the M69 Motorway comprising reconfiguration of the 

existing roundabout and approach lanes with additional southern slip roads 

g) A new link road from Junction 2 to the B4668/A47 Leicester Road to include a 

new access road into the site; a new rail bridge within the site spanning the 

proposed sidings and existing railway and a new junction where it joins the 

Leicester Road. 

An illustrative Master Plan illustrates these features at Appendix B.  
 
A series of off-site highway works at a number of junctions are also proposed as a 
consequence of new traffic generated by the proposal. None of these are within North 
Warwickshire. They are outlined at page 16 of Appendix C.  
 
The application is accompanied by an Environmental Statement and other supporting 
documents. For the benefit of Members, there is a useful summary in an Explanation 
Document. This is attached in full at Appendix C.  
 
A full hard copy of all of the submitted documents is available for Members to view by 
request. The appended document also usefully sets out the timetable for public 
exhibitions and for contacts to webinars and also to social media coverage in its Section 
6.  Members wish to undertake their own research using this material.  
 
Development Plan 
 
North Warwickshire Local Plan 2021 – LP1(Sustainable Development); LP6 (Strategic 
Employment Land) and LP29 (Development Considerations) 
 
Other Material Planning Considerations 
 
The National Planning Policy Framework  
 
Observations 
 
There are three issues arising from this proposal and its potential impact on North 
Warwickshire – strategic employment requirements, traffic generation and the nature of 
the proposal itself.  
 
In respect of the first, Members will be familiar with Policy LP6 of the Local Plan. This 
states that:  
 
“Significant weight will be given in decision taking to supporting economic growth and 
productivity, particularly where evidence demonstrates an immediate need for 
employment land, or a certain type of employment land, within Area A on Figure 4.10 of 
the West Midlands Strategic Employment Sites Study of September 2015 (or successor 
study) which cannot be met via forecast supply or allocations. The relevant scheme will 
be required to demonstrate that: 
 

a) access to the strategic highway network is achievable and appropriate, 

b) the site is reasonably accessible by a choice of modes of transport, and  

c)  it is otherwise acceptable taking account of the living conditions of those 

nearby”.  
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The Plan indicates that the policy does not override other policies in Plan but recognises 
that there are particular locational requirements specific to certain employment uses. 
The Policy however is only one amongst all of the others in the Plan and thus will need 
to be considered in respect of the Plan as a whole.  Area A is effectively the M42/M6 
Corridor and includes land in the Green Belt and the Strategic Gap. 
  
Members will be aware of the receipt of application PAP/2021/06663 for a proposed 
employment development (B2, B8 and Eg (iii) uses) in the north-east quadrant at 
Junction 10 of the M42 and that there are other areas of interest at Junctions 9 and 10 
for similar developments.  
 
The first issue that officers would raise is how far this proposed Rail Freight Terminal 
could be seen as meeting some of the demand set out in the West Midlands Strategic 
Employment Sites Study referred to in Policy LP6 and thus remove pressure on the 
Green Belt and the Strategic Gap in Area A. The site is clearly not in Area A, but it is not 
too distant and importantly it will have a dedicated rail connection and it is proposing B8 
development opportunities. Developers who may advance the conclusions of the 
Strategic Site Study as a reason for supporting their own applications, may equally find 
this site to be a viable alternative particularly if they are not led by site-specific 
requirements.   
 
The second main issue revolves around traffic generation. The proposals do not include 
off-site highway works along the A5, with the applicant concluding that there would be 
limited impacts referring in part to the planned A5 improvements between the M69 and 
the M42 Motorways.  The relevant Highway Authorities will have been consulted on the 
application and they will report directly to the Secretary of State. The issue that officers 
would raise is whether this proposal, if permitted, would take up capacity on the A5 that 
has already been “built-in” as a consequence of the strategic highway and employment 
allocations in the Local Plan.  If so, that might prejudice the “delivery” of these sites. 
 
A third issue revolves around the nature of the application itself. The whole proposal is 
predicated on it being a rail freight interchange – it being rail-led. Members will be aware 
that both at Hams Hall and at Birch Coppice, many of the occupiers are not rail-based 
and that attempts to condition occupiers to using rail as their primary method of 
business was not supported by the Planning Inspectorate.  The weight to be afforded to 
the sustainability credentials of the proposal may thus be diluted if the rail-led activity 
cannot be delivered in practice. The site then becomes another B8 Logistics Park with 
an associated rail terminal. 
 
It is therefore considered that the Council might not wish to raise an objection to this 
proposal provided that the Secretary of State can be confident that: 
 

a) The applicant can demonstrate that there is a robust system in place to ensure 

that occupiers – both initial and subsequent - of the associated buildings do 

indeed conduct the majority of their business through the rail freight terminal. 

b) The applicant can demonstrate that this facility can assist in delivering some of 

the outcomes of the West Midlands Strategic Employment Sites Study  

c) The applicant can demonstrate that the traffic impact on the A5 between the M69 

and the M42 will not take up capacity on the A5 that has already been accounted 

for in the allocation of the strategic housing and employment allocations set out 

in the North Warwickshire Local Plan 2021.  
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Recommendation 
 
That a further report is brought to the next Meeting.  
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General Development Applications 
 
(7/e) Application No: PAP/2020/0259 
 
South View, Weddington Lane, Caldecote, CV10 0TS 
 
Demolition of existing garaging, replacement garaging, gym, snug and playroom, 
for 
 
Mr Spencer 
 
Introduction 
 
This application is reported to the Board as local Members are concerned about the 
impact of the proposals on neighbouring residential amenity.   
 
Members undertook site visits on 10 July 2021 and 21 January 2022. A note of these is 
at Appendix A. 
 
As a consequence of these visits, Members will be aware that the new building has almost 
been completed and thus this application is a retrospective one to retain it. 
 
The Site 
 
The site is located on the west side of Weddington Lane within a range of other similar 
large detached residential properties south of the junction with the A5. The houses are 
set well back from the road and have large front gardens. There are numerous trees within 
the curtilages of all of these properties.  
 
The property to the north – Timberlea – is a bungalow and is sited on slightly lower ground 
than the application property. It has an existing detached garage along the common 
ownership boundary.  
 
A location plan is shown at Appendix B.  
 
The Proposal 
 
Planning permission is sought for the demolition of an existing garage and its replacement 
with a new larger building in the same location to provide a replacement garage, a gym, 
snug and playroom. As can be seen from the location plan, the original and proposed 
buildings run along the northern boundary of the site and extend forwards from the main 
dwelling to which they are attached.  
 
The original garage is shown as shaded on the plan at Appendix C. It was connected to 
the existing swimming pool. Its appearance and height in comparison to the main 
structures on the site can be seen here. It essentially had a flat roof surrounded by a 
mansard roof arrangement of different scales. The rear elevation however was effectively 
a single wall. The dimensions of this garage were 9.4 metres by 7.5 metres. The eaves 
level at the front was 2.5 metres with the mansard ridge at 4.5 metres, whereas at the 
rear, the eaves level was approximately 2.9 metres with the mansard ridge also at 4.5 
metres. 

Page 29 of 78



 

7e/91 
 

 
The proposal would create a new garage for three vehicles with a playroom within its roof 
space. The area between the existing swimming pool and the new garage would 
accommodate a gym and a snug room. It would have a normal pitched roof. Whilst the 
main openings would face south – there would be three roof lights added into the sung 
room and an additional roof light above the stairwell accessing the play-room. The plans 
and elevations are shown at Appendix D and again its appearance and height can be 
seen in comparison with the existing structures on the site. The footprint would be 12 
metres by 6.8 metres, or 14.2 metres if you include the lobby and it would be 5.8 to its 
ridge and 2.8 metres to the eaves.  
 
The former garage has in fact now been demolished and the new building is substantially 
completed. The application is thus to be treated as one seeking retrospective permission. 
Officers have visited the site and can confirm that the building has been constructed in 
accordance with the dimensions shown on the proposed plans. 
 
A comparison between the footprint of the original garage and that now constructed is at 
Appendix E. A similar comparison of the rear elevations of the original garage and that 
now built is at Appendix F. The rear elevation is shown as this is the elevation facing the 
neighbouring property, Timberlea.  
 
The application has been supported with the following documents. 
 
A Tree report was submitted by the applicant in February 2021 which looks at the likely 
impact of the new builduing on a mature English oak tree located within the curtilage of 
Timberlea, close to the common ownership boundary and to the garage at Timberlea. 
The location of the tree is shown on Appendix D. A survey was undertaken after the 
original garage was demolished and the new building erected. The report concedes that 
the new building is within the Root Protection Zone of the tree, as is the neighbouring 
garage. The report notes that the closest point of the new building to the tree is 4 metres 
with the intervening ground being impermeable gravel. At the time of the survey it was 
noted that the tree appeared to be healthy, with no obvious adverse impacts. It is also 
likely that any impact on the root extensions of the tree would be minimal because of the 
4 metre distance and there originally being hard standing here as well as the foundations 
of the former building. Additionally on the assumption that foundation depths of 600mm 
were used – which would be likely for this building – the impacts would be likely to be low. 
This the report says, is supported as there was no evidence of impacts on the tree’s health 
or stability. However it was recommended that the tree should be fully re-assessed in 
twelve months time  - ie. February 2022.  
 
A Daylight and Sunlight report has also been submitted by the applicant to assess the 
impact of the development on the light received at the neighbouring property – Timberlea. 
It looked at the windows in the side house elevation facing Timberlea as well as the 
windows and roof light in its extended front elevation, together with the window in the 
nearby garage. It concludes that all of the neighbouring windows pass the relevant 
Building Research Establishment (“BRE”) tests for diffuse and direct sunlight and that the 
development also passes the relevant BRE overshadowing test for garden and open 
spaces. The report’s overall conclusion is that whilst the development would affect the 
lighting in the side elevation of the house and the outbuilding together with closest 
opening in the front elevation, that impact would be low in respect of the overall light 
receivable at the neighbouring property. 
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Photos provided with the application can be viewed at Appendix H. Council officer 
photos of the site taken from Southview and Timberlea can be viewed at Appendix L. 
 
Background 
 
The application property has been extended several times during the 1960’s, 1970’s and 
1980’s as well as more recently in 2011. These included the original garage now the 
subject of this replacement application. 
 
A front extension to the neighbouring property to the north at Timberlea was granted in 
2016.This is now completed and Members saw this on their visits. 
 
The tree referred to above is protected by an Order which includes almost all of the trees 
on this side of Weddington Lane south of the A5 and within the curtilages of these 
properties. Its extent is shown by the shaded area at Appendix G. 
 
Member site visits took place on Saturday 10th July at 1100 and 21 January 2021, both 
included visiting the applicant’s property as well as that of Timberlea.   
 
 
Representations 
 
In summary, the following concerns have been raised in objection to the proposals. 
 

• The proposal is having an impact on mental fitness and well-being, as it is so 
oppressive, intimating, intrusive and overbearing. 

• The light assessment has not been made for the objector’s side. 

• The building leads to loss light and shadowing.  

• Design is not acceptable. 

• The tree survey is not independent and objective 

• Some branches / limbs have already fallen recently, contrary to the report. 

• Does the building comply with Building Regulations with regards to foundations 
and tree roots. The report makes reference to 600mm foundations and that given 
the buildings proximity to an Oak tree, it is understood that the recommended 
building regulations depths are considerably greater and may require specialist 
engineering. 

• The tree could become a hazard if the building has made it unsafe, leading to 
works having to take place which may not be able to be undertaken on the 
applicant’s site. 

• Does not comply with parts of the Local plan including the North Warwickshire 
Local Plan and NPPF 

• There is a need to consider The Human Rights Act 1998 and the Corporate 
Manslaughter and Homicide Act 2007. 

 
Photographs taken by the objector have already been circulated to all Board Members as 
well as forwarded to the applicant. They are reproduced at Appendix J. 
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Consultations 
 
NWBC Tree Officer - It is highly unlikely that tree roots were not present in the 
construction area and therefore some must have been removed to facilitate the new 
building. These roots may have been quite substantial this close to the trunk of the tree. 
Further exploratory work however may well cause further damage to the root system of 
the tree. He agrees that frequent re-assessments are needed. 
 
Warwickshire County Council Forestry Officer – The conclusions of the applicant’s tree 
consultant, as reported above and the comments of the Council’s own tree officer both 
suggested that there be further monitoring of the tree. Following the departure of the 
Council’s tree officer, the County Council was requested to take a further inspection of 
the tree. This took place in October 2021. That Officer’s report is at Appendix I. It 
concludes that, “Tree root damage can cause crown dieback and/or render a tree liable 
to windthrow. One would normally expect to see crown dieback within a few growing 
seasons following excessive tree root damage and this would tend to lead to a prolonged 
period of crown decline until the tree balances out its root to shoot ratio. From assessing 
the annual growth over the last four years the tree has been growing at a similar rate as 
another oak tree within the garden. I would therefore conclude that the tree has not 
suffered any short or long-term damage that it has not coped with”.  
 
NWBC Environmental Health – no comments 
 
Development Plan 
 
The North Warwickshire Local Plan 2021 – LP1 (Quality of Development); LP29 
(Development Considerations) and LP30 (Built Form) 
 
Other Material Planning Considerations 
 
The National Planning Policy Framework  
 
The NWBC Residential Householder SPG - 2003 
 
Observations 
 
Members will be aware that replacement outbuildings within an established residential 
curtilage are acceptable in principle. In this case too, the development is set well back 
from the road, largely not visible to the public and in an area characterised by large 
houses in extensive grounds. It is the potential impact of any proposal on neighbouring 
residential amenity that needs to be assessed in this case. There is the added matter of 
the impact on a protected tree. Each will be looked at in turn. 
 

a) Design 
 
Policy LP1 of the Local Plan requires all development proposals to demonstrate a high 
quality of sustainable design that positively improves the environmental quality of an area. 
Policy LP29 requires all new development to respect and reflect the existing pattern 
character and appearance of its setting. Section 12 of the NPPF also reflects these aims.  
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In terms of looking at the design of the proposal in isolation, then it is considered that it is 
in-keeping with the character and appearance of the host dwelling. It is larger than the 
original building here, but there are already quite substantial structures within close 
proximity and the new building matches their scale, design and materials used. It is also 
well set back from the road and is thus not in the public domain. 
 

b) Neighbouring Residential Amenity 
 
Notwithstanding the conclusion reached above, the proposed development will have an 
impact on the residential amenity of the neighbouring occupiers at Timberlea. The report 
will also look at the impact on the property to the south of South View – known as Keepers 
Gate – as well as refer to the property beyond Timberlea to the north – Highlands. Policy 
LP29 of the Local Plan requires new development to avoid and to address unacceptable 
impacts. Amongst others, these include harms caused by loss of privacy, overlooking and 
new development over-shadowing other property. Policy LP30 says that replacements 
should reflect the scale and proportions of the setting of the host dwelling amongst other 
things. Additionally, they should safeguard the amenity of the host premises and 
neighbouring occupiers. 
 
In looking at Timberlea, the starting point on which to make an assessment here is to 
acknowledge that there was an existing building in this location, close to the ownership 
boundary and visible from Timberlea.  The issue is to establish what degree of change 
there has been and to assess whether that amount of change has led to an unacceptable 
impact. In making this assessment it is necessary to look at loss of day and sunlight as 
well as the visual impact.  
 
The original garage here was smaller – in footprint, in length, in width and in height. 
Appendices E and F illustrate the extent of changes. 
 
These diagrams show that there will be a material change in outlook from Timberlea. The 
proposed building will be taller to the new ridge by some 1.6 metres with the mansard 
roof, but 3.6 metres if taken from the flat roof and that additional height would be over an 
extended length, some 4.8 metres when including the lobby. Whilst the eaves height of 
the new building is broadly similar to that of the original building’s roof, it is the increased 
height and mass of the whole building that produces that material change. That is best 
illustrated by the plan at Appendix F. The line of the original building is marked on this for 
comparison purposes. Members will also have seen this view on their site visits. It is 
considered that there is a loss of openness here and that the massing of the proposal 
does have a strong presence, even given the overall character and appearance of the 
houses that front Weddington Lane, which is one of houses set in a spacious setting. This 
change is of such a scale that it is considered that it would not accord with Policy LP30 
because of the massing of the development, which is overbearing and dominant. 
 
The property at Timberlea is to the north of the new building – its side elevation being 
some 4.0 metres approximately metres from the new building. It is also at a slightly lower 
level, but from the site visits this was not generally noticeable. It faces east and its main 
window openings face east and west. The side elevation facing the new building includes 
a door and small window to a utility room, as well as a small window to an en-suite. The 
closest windows in the front elevation are to a bedroom and lounge and these are large 
floor to eaves openings. There is also a small front window in the garage facing east close 
to the new development. The Lighting report submitted with the application concludes 
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that there is a limited impact on the degree of sun and day light received by Timberlea 
consequent to the development. The worst affected rooms are those along the side 
elevation, but these are not habitable rooms – neither is the garage. The two most 
affected windows are those two in the new front elevation closest to the development as 
a consequence of the new front extension. The photographs at Appendix J show a 
sequence on a February morning taken from Timberlea Appendix K shows images of the 
previous garage and the new garage under construction. The sun will travel from east to 
west and thus the timings of these photos are relevant as they illustrate the likely worst 
impact – a winter morning. It can be seen that there is an impact on these two windows. 
Taken together these photographs do show the shading effect of the building as 
constructed. Whilst this is the case, it is not considered to be substantial, given the size 
of the windows and that as these are facing east, they will experience shade for a period 
of the day in any event even if the building was not there.  
 
The main garden to Timberlea is at the front and it does not really have an “open” setting 
given the number of existing trees in the locality. It is considered that the light entering 
that garden is not materially affected by the new development. The courtyard in front of 
the house will mainly be affected as illustrated in the photographs. However, this impact 
is limited to a part of that courtyard and not continually through the day.  
 
In respect of the potential loss of day and sunlight therefore, it is considered that there is 
an adverse impact, but that it is not considered that this would be sufficient to defend a 
refusal reason on its own. However, it does add weight to the conclusion reached above 
about the impact of the scale of the proposal.   
 
There are rooflights added to the slope of the new roof facing Timberlea. These are shown 
on the plans and Members saw them on their visit. These are not considered to impact 
upon privacy or the potential for overlooking because of their height above floor level in 
the respective rooms and because they face the side elevation of Timberlea which has 
no habitable rooms here. There would be a larger window in the building’s eastern most 
gable which serves the first-floor play-room – see Appendix D.  Because of the length of 
the building, it would not overlook the front elevation of Timberlea or its front courtyard. 
The window faces the front garden of Timberlea which as indicated above has many trees 
and on balance, it is not considered that there would be a material adverse impact. 
 
To the other side of the application site is Keepers Gate - a distance of 45 metres away. 
It is not considered that the building’s south facing first floor dormers would have an 
adverse impact on loss of privacy because of this separation and other intervening 
buildings and trees. 
 
Beyond Timberlea to the north is a further residential property - Highlands. Because of 
the separation distance – some 45 metres - there is not considered to be a material impact 
on residential amenity. 
 
There are other matters that are relevant to an assessment of the balance to be made in 
respect of the impact of the building on the residential amenity of occupiers of Timberlea. 
Firstly, there is no fall-back position here as any new building in this location would not 
be permitted development because it would be forward of the principal elevation of the 
host dwelling. The former building here – now demolished – came about through the grant 
of planning permission not through permitted development rights. Secondly impacts can 
be mitigated through the use of planning conditions – in this case the most appropriate 
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would be to restrict any new openings beyond that now proposed and also to restrict the 
use of the building to use incidental to the residential use of the main dwelling. However, 
such conditions would not mitigate the physical impacts of the replacement building as 
described above. 
 
Overall, it is considered that there is an adverse impact on the occupiers of Timberlea 
because of the scale and massing of the new building such that it would not accord with 
Policy LP29 of the Local Plan. This is given added weight because of the sun and day 
lighting impacts. 
 
           c) The Protected Tree 
 
The application site is partly covered by a much wider Tree Preservation Order as 
illustrated at Appendix G with the location of the relevant tree to this case at Appendix D.  
Members saw this tree on the visits. 
 
A summary of the applicant’s submitted tree report is included above which in effect 
concludes that there is only likely to be limited damage to the tree’s health and stability, 
but that further monitoring is needed.  
 
The Council’s Tree Officer did not fully endorse this report. Of particular concern was the 
lack of evidence about the foundations and the severing/removal of roots. He agrees that 
further monitoring is required. 
 
The owner of Timberlea considers that proposal should not be determined until after a 
further report is undertaken as recommended by the report author and indeed the 
Council’s tree officer. 
 
In light to these comments and following the departure of the Council’s own tree officer, 
the County Council’s Arboricultural Manager was asked to look at the tree and to provide 
that later assessment. His conclusion is that the tree has not suffered any short, or long-
term damage in that it has coped with the change of circumstance within its root protection 
area. It is considered that this up to date conclusion carries significant weight.  
 
          d) Human Rights and Corporate Manslaughter and Homicide Act 
 
These are referred to in the representations received.  
 
In the case of the Human Rights Act the representation refers to Article 2 (the Right to 
Life) and Article 8 (the Right for respect to a private life). Members are aware that the 
determination of this application is to be made under planning legislation – essentially this 
is about conformity with the Development Plan and whether there are other material 
considerations that indicate otherwise. The Human Rights Act is sometimes mentioned 
in Board reports and advice given to Members revolves around two matters. The first is 
that the rights mentioned are not Absolute Rights. The second is that there is appropriate 
and relevant other legislation here, in order to properly address the matters referred to 
the two Articles mentioned - the Planning Acts. That enables the matters raised to be 
assessed and balanced by reference to the Development Plan. As a consequence, the 
respect for a private and family life are fully represented by the Development Plan policies 
referred to in this report – Policies LP29 and LP30 of the Local Plan.  
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Case law states that Article 8 rights are capable of being a material consideration in 
determining a planning application.  The case law further states that there is a difference 
between the engagement of Article 8 rights and the question whether there has been 
interference with whatever form the Article 8 right takes in any individual case.  Only if 
there is such interference does a balancing exercise need to be carried out to establish 
whether such interference is proportionate in that individual case. 
 
The issue around the other Act relates to two matters. Firstly, the possibility of the oak 
tree failing as a consequence of this development, leading to damage to buildings. 
Secondly to the prospect of tree branches or snow/ice falling from the building’s roof onto 
a third party’s property. As indicated previously, this application is to be determined under 
planning legislation. That enables consideration being given to the impact of the 
development on the tree’s health and stability. In respect of the second matter then there 
are many roof slopes that affect neighbouring property throughout the Borough. As such 
it is considered that this is a matter that is more appropriately dealt with by civil action.  
 
          e) Conclusion 
 
The assessment above concludes that there has been an adverse impact on the 
residential amenity of the occupiers of Timberlea because of the scale and massing of 
the building, together with some consequential sun and daylight impacts. However, there 
has been little adverse impact on the protected tree. 
 
This conclusion has now to be assessed against the appropriate Development Plan 
policies. Policy LP29(9) says that development should “avoid and address unacceptable 
impacts upon neighbouring amenities through overlooking, overshadowing, noise, light, 
air quality or other pollution”. It is considered that the building works here have not avoided 
a consequential unacceptable impact of overshadowing and thus the proposal would not 
accord with this Policy LP29(9).  Policy LP30 says that amongst other things, 
replacements should “safeguard the amenity of the host premises and neighbouring 
properties”. It is considered that the new building has not safeguarded the amenity of the 
neighbouring premises because of the scale being over-bearing and thus not reflecting 
the setting.  
 
         f) The Expediency of Enforcement Action  
 
If the conclusion above is agreed by Members, and because the application is now 
retrospective, the Board will have to consider the expediency of enforcement action.  
 
In this event the unauthorised development is the replacement building as shown on the 
plans and seen on site. Any Notice would thus require its removal. A compliance period 
of six months would appear to be reasonable and proportionate given the scale of the 
works involved as the demolition would not appear to be unusual. However, the Notice 
will have to address the matter of the foundations as their removal may affect the longevity 
and safety of the protected tree. It may be that after having taken further advice, that the 
Notice limits the requirements to just demolition down to slab level.  
 
There will be an impact on the owner as there will be a cost involved in this demolition 
work. However, he undertook the work in advance of the receipt of planning permission 
and continued notwithstanding foreknowledge of this. It is not considered that this impact 
carries sufficient weight to override the need for the Notice. 

Page 36 of 78



 

7e/98 
 

 
Members will also be aware that the owner can appeal a refusal of planning permission 
and the service of an Enforcement Notice.  
 
In this case if the Board does refuse planning permission, it may be that given the 
existence of a previous building on the site, that the owner can agree a smaller 
replacement building with officers, or that an amendment to the current proposals might 
be considered. In either case, the owner should be aware that there will be public 
consultation on any alternative proposal.    
 
Recommendation 
 
That the application be REFUSED for the following reasons: 
 
A) That planning permission be refused for the following reason: 
 
"It is considered that the size, scale and massing of the replacement building along the 
boundary, will lead to adverse impacts on the residential amenity that neighbouring 
occupiers could reasonably expect to enjoy.  In this case the scale of the proposal leads 
to an over-bearing development which does not accord with Policy LP30 of the North 
Warwickshire Local Plan 2021. This in turn leads to overshadowing and the loss of 
sunlight and daylight such that there is also non-compliance with Policy LP29 (9) of the 
North Warwickshire Local Plan 2021". 
 
B) That, subject to the receipt of advice from the County Council's Forestry Officer, 
that the Head of Legal Services be authorised to issue an Enforcement Notice under 
Section 172 of the Town and Country Planning Act 1990 requiring the removal of the 
replacement garage, gym, snug and playroom to slab level with the removal of all 
subsequent material from the site, for the reasons as set out in the reason for refusal in 
(A) above and with a compliance period of six months. 
 
C) That should it be considered necessary, authorisation also be given to initiate 
prosecution proceedings under Section 179 of the Town and Country Planning Act 1990 
should there be evidence to show non-compliance with the Notice authorised under 
recommendation B above 
 
D) That on a ""without prejudice"" basis, officers engage with the applicant in order to 
review alternative proposals  
 
 
Notes 
 
1. Notwithstanding this refusal, the Local Planning Authority has worked with the 
applicant in a positive and proactive manner through seeking to address the concerns 
and objections and allowing time to overcome the issues, through disucssions and 
meetings so providing the opportunity to overcome reasons for refusal. However despite 
such efforts, the planning objections and issues have not been satisfactorily 
addressed/the suggested amendments have not been supplied. As such it is considered 
that the Council has implemented the requirement set out in paragraph 38 of the National 
Planning Policy Framework. 
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BACKGROUND PAPERS 
 
Local Government Act 1972 Section 100D, as substituted by the Local Government Act, 
2000 Section 97 
 
Planning Application No: PAP/2020/0259 
 

Background 
Paper No 

Author Nature of Background Paper Date 

1 The Applicant or Agent 
Application Forms, Plans and 
Statement(s) 

 

2 Officers Members site visit note 10/7/21 

3 Officers Members site visit note 21/1/22 

4 applicant Tree report 18/2/2021 

5 WCC Tree report – update 11/2021 

6 
Right of light consulting – for 
applicant 

Day light and sunlight report 18/2/2021 

7 Agent Revised drawings 
13/8/20 – 
19/5/21 

8 NWBC tree officer Consultation responses 
18/2/21 and 

19/7/21 

9 Neighbour Photos provided to council 21/7/2021 

10 Neighbour Representation  
21/10/20 

and 
22/10/20 

11 Neighbour Representation  12/3/21 

12 Neighbour Representation  10/5/21 

13 Neighbour Representation  1/7/21 

14 Neighbour and case officer Exchange of emails 
12/3/22 – 

02/09/2020 

15 Officer and Building control Exchange of email 
07 and 
08/2021 

16 Officer and agent Exchange of emails 
3/9/20 – 
22/12/20 

17 Officer and agent Exchange of emails 
18/2/21 – 
17/9/21 

18 Officer and applicant Exchange of emails 
19/11/21 – 

21/1/22 

19 
WCC tree  officer and case 
officer 

Exchange of emails 01/2022 

20 NWBC EH and case officer Exchange of emails 21/10/20 
 
Note: This list of background papers excludes published documents which may be referred to in the 
report, such as The Development Plan and Planning Policy Guidance Notes. 
 
A background paper will include any item which the Planning Officer has relied upon in preparing the report 
and formulating his recommendation.  This may include correspondence, reports and documents such as 
Environmental Impact Assessments or Traffic Impact Assessments. 
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Appendix A – Member site visits 
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Appendix B – site location plan 
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Appendix C – Original Garage plans 
 

 

Page 43 of 78



 

7e/105 
 

 
 
 
 
 
 
 
 
 
 
 
 

Page 44 of 78



 

7e/106 
 

Appendix D – Proposed plans including position of tree 
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Appendix E – Comparable footprint of the original garage (red) and built form 
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Appendix F – Comparable elevations 
 
Combined previous and built garage. The red line is the approximate flat roof of the previous 
garage. Front and rear elevations. 
 
 

 

 
 
 
Rear – previous with red box 
 
 

 
 
 
 
 
 
Front - previous with red box 
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Appendix G  Extract from Tree Preservation Order, with shaded area the order. The  
application site is defined by the balloon. 
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Appendix H – photos as provided with the application  
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Appendix I – Tree report – November 2021 
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Appendix J – Photos of sunlight impact of extension upon neighbours property 
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Appendix K – Photos of previous garage and construction of new extension 
 

 
 
2017 photo from Timberlea looking towards the application site and the previous garage / store 
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Appendix L – Council officers photos 
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General Development Applications 
 
(7/f) Application No: PAP/2021/0678 
 
The Arcade, 71-73  Long Street, Atherstone, Warwickshire, CV9 1AZ 
 
Community Mural, for 
 
Mr Gary Chamberlain  
 
Introduction 
 
This application is referred to the Board at the discretion of the Head of Development 
Control given the wider public amenity issues raised. 
 
The Site 
 
The site is the Arcade located to the rear of Long Street and accessed from Station 
Road, adjacent to the bus station.  This is shown on the plan at Appendix A. 
 
The Proposal 
 
The rear elevation of the arcade comprises a blank rendered elevation as shown at 
Appendix B.  
 
The proposal is for a community mural to cover the entire rear (rendered) elevation of 
the Arcade, where it would be wholly visible from the bus station and from Station 
Street. The artists interpretation for advertising Atherstone with the slogan ‘Welcome to 
Atherstone’ is depicted at Appendix C 
 
Whist this image may not be the final design it does illustrate the likely themes and 
colour schemes which would be applied.  It  would depict Atherstone’s importance as an 
historic market town and the final design is likley to be subject to further consideration, 
though the general appearance would apply to the whole elevation.  
 
The proposal is the subject of a grant for funding. The  deadline for this expires before 
the date of the March Board and thus the case is referred to Members at this meeting. 
 
Background 
 
The Arcade is a commercial unit accessed by the bus station and by Long Street, 
having two entrances/exits. It is well used by customers using Atherstone shops and 
facilities and is a focal point from the bus station, taxi rank and the public carparks. The 
Arcade has been long established and is a modern building which has no restrictions in 
terms of listed building constraints. The red brick building has a painted brickwork 
elevation to the rear and sits within the Atherstone Conservation Area.  
 

Representations 

 
Atherstone Town Council – No objection 
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Atherstone Heritage Team - Our community Group is pleased to support the idea of a 
Mural on the outside wall of the Arcade, Atherstone. The design we appreciate was just 
an example, but something along those lines would enhance an otherwise ordinary 
space to the benefit of the town.  
 
Warwickshire Local Police - The project consists of a “street art” mural that is to be 
located on the exterior of the Arcade. The project is to be designed by a well-known Art 
teacher who has national recognition for such projects and it will be crafted by world 
renowned artists. 
 
One letter of support has been received. 
 
Development Plan 
 

LP1 - (Sustainable Development), LP29 (Development Considerations), LP15 (Historic 
Environment) and LP30 (Built Form) 

 

Other Relevant Material Considerations 

 
National Planning Policy Framework 2021 - (the “NPPF”). 
 
The Town and Country Planning (Control of Advertisements) (England) Regulations 
2007. 
 
Section 72 of the Planning (Listed Buildings and Conservation Areas) Act 1990 
 

Observations 

This proposal requires Advertisement Consent.  An ‘advertisement’ is defined in section 
336(1) of the Town and Country Planning Act 1990 (as amended) as “any word, letter, 
model, sign, placard, board, notice, awning, blind, device or representation, whether 
illuminated or not, in the nature of, and employed wholly or partly for the purposes of, 
advertisement, announcement or direction”.  In this case the mural is a representation 
for the purposes of announcement.  

Under the Advertisement Regulations, the remit of the Board here is limited to two 
considerations - amenity and highway safety. Amenity is generally considered to be 
visual appearance and the pleasance of the environment generally, including the 
general characteristics of the locality and any feature of historic, architectural, cultural or 
similar interest there.  
 
In this case as the advertisement is in the Atherstone Conservation Area, the local 
planning authority must also pay special attention to the desirability of preserving or 
enhancing the character of appearance of that Area, as expressed under s.72 (1) of the 
Planning (Listed Buildings and Conservation Areas) Act 1990. 
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There are no listed buildings immediately in the vicinity of the Arcade, though the wider 
historic environment hereabouts does have many listed buildings in the town centre.  
 
Taking into consideration the above matters then the following assessment is made on 
matters relating to amenity. 
 
Notwithstanding the requirements of the Advertisement Regulations, murals are not 
explicitly discussed in the Council’s Shop Front Design Guide of September 2003. Yet 
for the purposes of the Advertisement Regulations, the wording contained within the 
mural requires consent. Murals might be seen as public art and in this case the mural 
appears to provide such a display depicting Atherstone’s historic and cultural aspects as 
well as advertising Atherstone as a place to visit.  
 
A mural within a shopfront opening would normally be unacceptable in design terms, for 
example where it is sited on a historic street frontage such as Long Street. In the 
particular circumstances of this case however, the rear of the building faces the public 
parking area, taxi rank and bus station and warrants an exception, namely because the 
blank elevation is already painted, and a mural does serve to add interest to an 
otherwise bleak and featureless façade.  
 
In terms of its harm to the appearance of the building then the existing building is 
modern and is not listed. It has no aesthetic character in the Atherstone Conservation 
Area and so the Arcade is probably the more appropriate façade to place a mural. 
There is no harm caused to the building, beyond the harm already applied by the blank 
façade. 
 
In terms of the amenity and the appearance and setting of the Conservation Area; then 
this part of Atherstone is rather utilitarian and is mainly hard landscaped.  It does not 
have a coherent visual quality being the rear view of buildings which have their 
prominent and aesthetic elevations facing Long Street.  
 
As such, the views in and out of the Conservation Area in this part of Atherstone are 
neutral and the mural could well add interest and thus improve the general aesthetic of 
the town’s location, of the building and the Conservation Area. The applicant has 
indicated their intention to display further murals in the future, and their willingness to 
accept a condition controlling the content. The use of this part of Atherstone on the 
façade for the display of community artwork is not unacceptable. Overall, the wider 
historic environment is not harmed by a mural in this location.  
 
Turning to highway matters then the location of the mural does not appear to cause any 
highway safety implications, given that it is well set back from the public highway 
(Station Road) and has the intervening bus station and carpark with taxi rank, whereby 
vehicles are moving at slower speeds in this general area. The area is also 
pedestrianised and so vehicles are virtually stationary in this area. In any case too there 
are no proposals to illuminate the mural.  
 
Members will be aware and take note of the following: 
 

• Murals as artwork are subjective and not everyone will like its introduction here.  

• Murals may also encourage an increase in random graffiti around the town or 
encourage others to apply murals to their blank buildings’ facades.  
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• It also has to be subject to maintenance in the longer term or a limited time frame if 
long term maintenance is not possible. Long term monitoring would likely be 
required.  

• The mural would have to contain historically and culturally correct images.  
 
On the other hand, it offers opportunities to regenerate this part of the town and improve 
the aesthetics of the building. It can attract footfall to view the artwork and to visit the 
town centre helping to increase economic benefit. It is something unique to Atherstone 
that will encourage custom and footfall to the town.  
 
Recommendation 
 
That Advertisement Consent be GRANTED subject to the conditions covering the 
following two matters along with the standard Advertisement conditions 
 

• Details of the final design of the mural shall be submitted to the local planning 
authority for final approval. 

 

• A temporary consent is granted - up to 2 years - after which time the façade shall 
be restored to its former condition. 
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