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(2) Application No: PAP/2018/0140 
 
Land East of Castle Road & North of Camp Hill Road, Hartshill & Nuneaton,  
 
Outline application for mixed development comprising the erection of up to 382 
residential (class 3a) dwellings together with a local centre providing up to 
280sqm net sales area with ancillary parking (22 spaces) associated access to 
Castle Road and Camphill Road (including demolition of 116 and 118 Camp Hill 
Road), sustainable drainage system (Suds) open space, landscaping and related 
infrastructure works, including courtyard bungalow development of two bed 
sheltered bungalows (Class C3b) and 28 x 2, 3 and 4 (Class 3a) discount for sale 
""starter homes"", for 
 
Tarmac Trading Limited 
 

a) Application Progress to Date 

This application was referred to the Board’s April meeting but determination was 
deferred as the Board requested further information on the potential impact of the 
adjoining quarry on the residential development; the potential impact of the residential 
development on the quarry, any consequential mitigation measures, the “fit” with the 
Hartshill Neighbourhood Plan and on a specific drainage issue.  
 
The April report is attached in full at Appendix A 
 
Between the publication of the April agenda and the meeting, the Board received a 
Supplementary Report addressing a matter raised by the owners of the adjoining 
quarry. This draws attention to the need for the Board to address the impact of the 
residential development on the quarry operations.  
 
The Supplementary Report is attached at Appendix B and it contains the letter from the 
quarry owner giving rise to that report and a copy of an email in response from the 
Warwickshire County Council acting as the Minerals Planning Authority. 
 
The matter was referred back to the Board’s July meeting. It particularly referred to the 
four matters arising from the April deferral, as well as the matter raised in the 
Supplementary report. It is attached at Appendix C.  
 
Once again, following publication of the July report and the meeting a further letter from 
the quarry operator was received which addressed the matters raised in the report. This 
necessitated a further Supplementary report and this is attached at Appendix D. It also 
contains a copy of the quarry operator’s letter and a further response from the County 
Council. 
 
The July Board again deferred determination. It wished to see a Master Plan for the 
allocated site known as H19 in the Regulation 19 Submitted Local Plan; for there to be 
further discussion concerning a through route, for more information on access to the 
School, and finally to obtain more information on air overpressure as a consequence of 
possible changing quarry operations as well as impacts arising from dust deposition, 
blasting and air quality.  
 

b) Other Matters 
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The Secretary of State has issued an Article 31 Direction. This means that whilst the 
Council can refuse planning permission, it is unable to grant planning permission. If it is 
minded to support the application then such a resolution would have to be referred to 
the Secretary of State. He would then decide whether or not to “call-in” the application 
for his own determination following a Public Inquiry conducted by a Planning Inspector.  
 
The representatives of the quarry operator have indicated in their letter of 5 July 
(paragraph 12 of Appendix D) that they reserve the right to seek a Judicial Review of a 
decision to grant planning permission. This arises because of need for the Council to 
consider paragraph 182 of the National Planning Policy Framework 2019. This says 
that,  
 
“Planning policies and decisions should ensure that new development can be integrated 
effectively with existing businesses and community facilities (such as places of worship, 
pubs, music venues and sports clubs). Existing business facilities should not have 
unreasonable restrictions placed on them as a result of development permitted after 
they were established. When the operation of an existing business or community facility 
could have a significant adverse effect on new development (including changes of use) 
the applicant (or “agent of change”) should be required to provide suitable mitigation 
before the development has been completed”. 
 
Following the July Board meeting, the quarry operators submitted a report which 
addresses the potential impacts on blasting practices at Hartshill Quarry as a 
consequence of a proposed housing development. This is attached at Appendix E. 
 
The County Council’s response is at Appendix F.  
 
Tarmac’s response is at Appendix G 
 
The most recent Blast Monitoring report from September 2019 is at Appendix H.  
 
The quarry operator has also submitted an updated report addressing the potential 
impacts on blasting practices at the Quarry. This is attached at Appendix I. 
 
The applicant has provided a “Master Plan” for the allocated site – Appendix J. 
 
There have been no material changes to the Development Plan since the previous July 
reports. 
 

c) The Report 

The Board’s current position is as set out above following the July deferral. It is 
therefore now proposed to address the issues that led to that deferral. This will 
necessitate some references to previous reports and thus they should all be treated 
together. 
 
 
The Master Plan and Associated Matters  
 
There are several matters tied up under this heading and they also reflect some of the 
reasons for deferral from the April meeting – i.e. the “fit” with the Neighbourhood Plan. 
 
In summary, the site is part of a larger allocated site contained in the Regulation 19 
Local Plan and this reflects its earlier allocation in past planning policy documents. The 
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Hartshill Neighbourhood Plan, which is part of the Development Plan, contains policies 
as to how this allocation should be implemented. The current application site is smaller 
than the allocation, and the Board considered that this gave rise to two main concerns, 
firstly that the same number of dwellings was being proposed but on a smaller site as 
the allocation and secondly that this might prevent the provision of a road through the 
whole of the allocation thus providing some relief for the existing highway network. 
Because of the smaller application site, the current application does not include this 
through road. However, the Neighbourhood Plan does refer to the Council’s draft CIL 
Charging Schedule Plan that does itself refer to the possibility of one access being off 
Camp Hill Road – paragraph 6.28. 
  
The July Board report responded to these two concerns and to others – see Appendix 
C, pages 5/6 to 5/8 – and so it is not intended to repeat these responses.   
 
The conclusion on these matters is that as any planning permission would be 
accompanied by a Section 106 Agreement relating to financial contributions, that 
Agreement would also:  
 

• Obligate any future developer to follow the features of the attached Master Plan;  

• Obligate the developer to enable the provision of a through route in the detailed 
layout for the site by extending any road right up to the site boundary and to 
enable the provision of an access from the site into the School. 

• Obligate the developer to construct the main road through the estate to a 
standard that can be adopted as a through distributor road and that the road 
providing access into the school is also at an adoptable standard 

• Obligate the applicant not to retain a “ransom” strip at the site’s boundaries so as 
to negate the provision of a through road and the provision of the access into the 
School 

• Obligate the applicant to use his reasonable endeavours to enable the residential 
redevelopment of the Windmill Club premises and to safeguard the line of the 
through road in any resultant proposal. 

Additionally, condition 8 in the draft conditions – Appendix A page 5/31 – would need to 
refer to the new Master Plan – see Appendix I. 
 
It is now considered that this particular matter has reached a conclusion which 
coincides with and which adds to that outlined in Appendix C page 5/8. 
 
 
The Impact of the Development on the Quarry 
 
The July report explored this issue in some detail – Appendix C pages 5/8 to 5/12 – and 
the July Supplementary report added to that exploration - Appendix D. The quarry 
operator has responded to the conclusions that were reached at that time – Appendix E 
- and the County Council as Minerals Planning Authority has also responded – 
Appendix F – with Tarmac’s position set out in Appendix G. The quarry operator has 
also submitted a further report which updates its earlier position – Appendix I. 
 
These matters are now brought together. 
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a) The County Council acting as Minerals Planning Authority 

Firstly, it is proposed to deal with the County Council’s approach to the principle of the 
planning application as the Minerals Planning Authority.  There are several points here: 
 

• The County Council as Minerals Planning Authority has not objected at any stage 
during the preparation of the Regulation 19 Local Plan or to the preceding Draft 
Site Allocations DPD which first identified the site. Indeed it did not appear at the 
recent Examination in Public when the Inspector considered site allocations or 
their deliverability.   

• The County has not objected to the current planning application.  

• The County Council published its draft Minerals Local Plan in 2018. It is at pre-
submission stage. Policy MCS3 states that the Council will seek to maintain at 
least a ten year land bank for crushed rock. The Justification says that the 
current land bank is 30.97 years. Policy MCS5 states that, “non-mineral 
developments shall not normally be permitted if they would unnecessarily 
sterilise existing and future mineral reserves and mineral infrastructure or 
prejudice their use by creating incompatible land uses nearby”. As indicated 
above, even with these policies, the County Council has not objected to the 
current application.  

• It is acknowledged at the time of the Draft Site Allocations DPD that the quarry 
was not operational. It re-opened in early 2017. That was before the submission 
of the current application and before the Regulation 19 Plan was submitted to the 
Secretary of State. The re-opening of the quarry did not lead the County Council 
to object to the application or to the submission. Indeed the County says that the 
previous owners “always indicated that it was their intention to re-open at some 
point” – the County’s email in Appendix B. In other words the re-opening of the 
quarry was not an unknown possibility. 

• The quarry operator made no representation or objection to the Borough Council 
or to the Secretary of State during the preparation of the Regulation 19 Local 
Plan. Engagement in this process after 2017 when the quarry re-opened, would 
have established the operator’s concerns at formative stages in that Plan’s 
progress. 

• It is also understood from County Officers that there is no record of the current 
quarry operator making duly made representations during any of the previous 
three consultations on the new Minerals Local Plan – that is in 2015, 2016 and 
2018.  

It is therefore considered that this evidence shows that the County Council acting as the 
Minerals Planning Authority does not object to the grant of planning permission in 
principle. As a consequence significant weight can be given to this in the determination 
of the current application. 
 

b) Paragraph 182 of the NPPF 
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It is next proposed to explore paragraph 182 of the NPPF in more detail. It essentially 
has two main issues – whether the development would lead to unacceptable restrictions 
being placed on quarry operations and secondly whether the applicant should “suitable 
mitigation”. Each will be dealt with in turn.  
 

i) “Unacceptable Restrictions” 

There are several points to make here: 
 

• The quarry is operating under a lawful planning permission. The conditions 
attached to that should be taken to be reasonable given that there was no appeal 
lodged against them and neither have there been planning applications 
submitted to vary them since the quarry re-opened, or indeed since the 
submission of the planning application in early 2018. 

• Condition 10 of the permission recognises that blasting is to be controlled by 
measurement adjacent to any occupied dwelling outside the boundary of the site 
– not therefore just in respect of existing buildings. Appendix B.  

• The County Council as the Minerals Planning Authority says that until 2031, the 
quarry “is free to operate so long as the operators comply within the conditions 
imposed upon the quarry permission of 2001” – Appendix F.  

• If breaches of these conditions are alleged, then they will be followed through by 
the County Council. That would happen whether the houses were there or not. 
The new houses do not cause the breaches. 

• It is acknowledged that the re-opening of the quarry led to complaints being 
submitted to the County Council in respect of the blasting regime. Monitoring and 
assessment has concluded that operations to date are within the terms of the 
planning conditions and that there has neither been action under other non-
planning legislation. Indeed the Parish Council itself commissioned a monitoring 
assessment on behalf of its residents but this came to the same conclusion. 

• Notwithstanding this situation, the County Council did latterly in the summer of 
2019 issue a Planning Contravention Notice in respect of alleged breaches of 
conditions affecting blasting operations. This is a Notice which requires 
information to be provided. Importantly, the County Council has not taken any 
further action, nor has it issued any further such Notices.  

• It is accepted that the likelihood of complaint may well increase if new homes are 
occupied on the application site. But that can happen through change in 
occupation of existing dwellings as well, as newcomers move into the area. 
There are established procedures in place through planning and other legislation 
to investigate any complaint. The quarry operator already has to monitor 
operations because of this legislation and thus will have the ability through 
normal practice to respond by providing evidence. The site is close to existing 
residential development and thus the operator should anticipate the likelihood of 
complaint due to the nature of the activity here. There is no evidence submitted 
that the new development would introduce any change in the nature of 
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complaints. There may be more, but the existing monitoring regimes are already 
in place to respond. 

•  The County Council agrees that complaints may well give rise to extra operating 
costs and that the adoption of adjusted blast regimes may be required. However 
that has already occurred with respect to the existing residential properties 
without apparent detriment to the viability of the quarry. Additionally an existing 
planning condition sets the base-line in respect of impacts, as being any dwelling 
outside of the site. So changes to operations as progress towards new housing 
occurs, should not be unusual or unexpected. In other words, some flexibility is 
already “built-in” to the current planning permission.  

• The County Council concludes that the evidence submitted – Appendix E - would 
not indicate that the quarry could not operate under these circumstances.  It may 
be that extra operating costs would reduce the viability of the quarrying 
operation, but it has not been shown that these would make the quarrying 
unviable. Appendix H is the latest blast monitoring report.  This suggests that 
adjustments to blasting practices in relation to the proposed development are 
unlikely to be necessary to meet the Quarry’s planning conditions, but even if 
needed, similar practices are used in relation to the existing housing and thus 
can be used in relation to the proposed development and that as such, it is 
technically feasible to meet the terms of planning conditions.  

• The County Council and the applicant have had the opportunity to comment on 
the latest updated impact report from the quarry operator – Appendix I. Neither 
wishes to alter its position as set out above – Appendices K and L. 

In all of these circumstances, it is considered that changes to the blasting regime as a 
consequence of the new development may well incur a cost on the quarry and 
potentially that may make the operation less profitable. There may well also be an 
increase in the number of complaints.  However the issue under para 182 is to assess 
whether these matters, would place “unacceptable restrictions” on the quarry operator. 
In this case, as a matter of planning judgement, there is considered not to be an 
unreasonable restriction based on the evidence set out on pages 5/10 and 5/11 of the 
8th July report (Appendix C) and as referred to in this report. Complaints may well 
continue, but this is not an unusual occurrence, given the nature of the permitted 
activity.  
 

ii) Mitigation 

Secondly, it is necessary to see if “suitable mitigation” should be provided by the 
applicant in case the quarry could have a significant adverse impact on the new 
residential development. In this regard the applicant has reviewed para 10 of Appendix 
E where mitigation is suggested. Whilst he  has given technical and architectural 
consideration to the suggested conditions, he does not see them as necessary under 
para 182, because the quarry operator is required to comply with the blasting condition 
within the quarry planning permission and because such conditions would not alleviate 
any resulting additional restriction on the quarry operator due to the blasting condition. 
He considers that the noise bund suggestion should be discounted as one is already in 
place and in any event the Environmental Health Officer has not requested additional 
measures. 
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These reasons are understood but the Board should take a wider perspective here 
balancing all of the views expressed by the applicant, the quarry operator and its own 
planning remit. In this regard and because of the particular circumstances of this case, it 
is considered that the Board should take a precautionary approach in the public interest. 
Two conditions are therefore to be recommended. One would require the design and 
implementation of the foundations to the new houses to be agreed prior to construction  
The second would require the reserved matters application to exclude windows to 
habitable rooms facing the quarry and thereafter not to introduce new windows. It is 
agreed that additional bunding or fencing is not necessary. Such conditions have not yet 
been agreed by the applicant and as such the recommendation below acknowledges 
this position. However it is considered that they would meet the appropriate tests 
contained in para 55 of the NPPF in that they are necessary, relevant to planning and to 
the development, enforceable, precise and reasonable in all other respects.  
 
The applicant however, notwithstanding his overall position in respect of paragraph 182 
of the NPPF, has volunteered another possibility.  He offers a “Mitigation Fund” to be 
included in the Section 106 Agreement. This would enable the Council to undertake 
monitoring of the quarry operations – noise, dust and vibration impacts. A figure and 
time period for monitoring is yet to be agreed. It is considered that this offer would in 
principle be a form of “suitable mitigation” under para 182. It is also considered that it 
would accord with the Regulation 122 tests in the CIL Regulations  and that it would be 
in line with paragraph 56 of the NPPF in regard to its inclusion in a Section 106 
Agreement being necessary to make the development acceptable in planning terms and 
directly, fairly and reasonably related to the development. The Environmental Health 
Officer would support such a measure in principle. 
 
Additionally as indicated in previous reports, the grant of a planning permission here 
would also include an Informative on the Notice, drawing attention to the presence of 
the lawful quarry operation and to the fact that there are planning conditions attached to 
that permission. 
 
Conclusions 
 
Throughout these reports, two main issues have come to the fore – the “fit” with the 
Development Plan and secondly the paragraph 182 matter.   
 
There is no objection in principle to the development given the planning background 
relating to this site; its inclusion in the Neighbourhood Plan, its significance in delivering 
the Council’s strategic housing requirements and the fact that the County Council as 
Minerals Planning Authority does not object. Its actual implementation has been the 
cause of concern, but it is now considered that there is little more that can be added. 
The application is to be considered on its merits. With the principle established and with 
the draft conditions along with the financial contributions and the safeguarding 
obligations in the draft Section 106 Agreement, it is considered that the Council can fully 
support the grant of a planning permission here as it is in accordance with the 
Development Plan as a whole and that there are no material considerations of sufficient 
weight to indicate otherwise. 
 
The para 182 matter too has been thoroughly reported and with information in front of 
the Board that is relevant to the matter in hand. Paragraph 182 advises caution and it is 
considered that Members will now have a deeper understanding of the matters on which 
they have to come to a decision.  The issue is whether there are likely to be 
“unacceptable restrictions” placed on the quarry as a consequence of the proposed 
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development together whether there should be “suitable mitigation” provided by the 
applicant. The conclusions from the sections above recommend that when taken as a 
whole, the Board can continue to support the proposal notwithstanding the content of 
paragraph 182 subject to the conditions and the offer of the mitigation fund.  Members 
can note that the Council has deferred the matter on more than one occasion in order to 
give all parties a number of opportunities to refresh their case and to give additional 
evidence to the Council. Officers have reached the position where the evidence has 
crystallised sufficiently so Members are in a position to weigh up the competing factors 
and reach an overall planning judgement. Members have a clear idea of the nature and 
character of the objections to the application advanced by the quarry operator and it is 
for the Board to judge what weight is to be given to them and whether the substance of 
these objections outweighs the identified compliance with the Development Plan. 
 
Recommendation 
 

a) That the Council is minded to support the grant of planning permission in this 
case subject to: 

•  the conditions as included in Appendix A 

• the alteration to condition 8 to accommodate the Master Plan. 

• the addition of the two conditions as referred to in this report once they have 
been agreed with the applicant 

• the completion of a Section 106 Agreement in line with the draft heads of terms 
included in Appendix A, the additional Obligations set out in this report and the 
principle of including the Mitigation Fund as set out in this report. 

• the inclusion of an Informative on any Notice referring to the extant quarry 
planning permission 

b) That the case be referred to the Secretary of State following the Article 31 
Direction and  

c) that in the event of the case not being “called-in” for his own determination, 
planning permission be granted following completion of the Section 106 
Agreement in the terms set out above along with the conditions as also set out 
above.  
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