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 Agenda Item No 5 
 
 Planning and Development 

Board 
 
 8 July 2019 
 
 Planning Applications 

Report of the   
Head of Development Control 
 
 
1 Subject 
 
1.1 Town and Country Planning Act 1990 – applications presented for determination. 
 
2 Purpose of Report 
 
2.1 This report presents for the Board decision, a number of planning, listed building, 

advertisement, proposals, together with proposals for the works to, or the felling 
of trees covered by a Preservation Order and other miscellaneous items. 

 
2.2 Minerals and Waste applications are determined by the County Council.  

Developments by Government Bodies and Statutory Undertakers are also 
determined by others.  The recommendations in these cases are consultation 
responses to those bodies. 

 
2.3 The proposals presented for decision are set out in the index at the front of the 

attached report. 
 
2.4 Significant Applications are presented first, followed in succession by General 

Development Applications; the Council’s own development proposals; and finally 
Minerals and Waste Disposal Applications.  . 

 
3 Implications 
 
3.1 Should there be any implications in respect of: 
 

Finance; Crime and Disorder; Sustainability; Human Rights Act; or other relevant 
legislation, associated with a particular application then that issue will be covered 
either in the body of the report, or if raised at the meeting, in discussion. 

 
4 Site Visits 
 
4.1 Members are encouraged to view sites in advance of the Board Meeting.  Most 

can be seen from public land.  They should however not enter private land.  If 
they would like to see the plans whilst on site, then they should always contact 
the Case Officer who will accompany them.  Formal site visits can only be agreed 
by the Board and reasons for the request for such a visit need to be given. 

 
4.2 Members are reminded of the “Planning Protocol for Members and Officers 

dealing with Planning Matters”, in respect of Site Visits, whether they see a site 
alone, or as part of a Board visit. 
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5 Availability 
 
5.1 The report is made available to press and public at least five working days before 

the meeting is held in accordance with statutory requirements. It is also possible 
to view the papers on the Council’s web site: www.northwarks.gov.uk.  

 
5.2 The next meeting at which planning applications will be considered following this 

meeting, is due to be held on Monday, 5 August at 6.30pm in the Council 
Chamber at the Council House. 

 
6 Public Speaking 
 
6.1 Information relating to public speaking at Planning and Development Board 

meetings can be found at: 
https://www.northwarks.gov.uk/info/20117/meetings_and_minutes/1275/speaking
_and_questions_at_meetings/3. 

http://www.northwarks.gov.uk/
https://www.northwarks.gov.uk/info/20117/meetings_and_minutes/1275/speaking_and_questions_at_meetings/3
https://www.northwarks.gov.uk/info/20117/meetings_and_minutes/1275/speaking_and_questions_at_meetings/3
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Planning Applications – Index 
 
Item 
No 

Application 
No 

Page 
No 

Description General / 
Significant 

1 PAP/2018/0140 4 Land East of Castle Road & North of 
Camp Hill Road, Hartshill & Nuneaton,  
Outline application for mixed 
development comprising the erection of 
up to 382 residential (class 3a) dwellings 
together with a local centre providing up 
to 280sqm net sales area with ancillary 
parking (22 spaces) associated access to 
Castle Road and Camphill Road 
(including demolition of 116 and 118 
Camp Hill Road), sustainable drainage 
system (Suds) open space, landscaping 
and related infrastructure works, including 
courtyard bungalow development of two 
bed sheltered bungalows (Class C3b) 
and 28 x 2, 3 and 4 (Class 3a) discount 
for sale ""starter homes"" 

General 

2 PAP/2018/0716 63 Land Rear Of 1 To 6, Copeland Close, 
Warton,  
Erection of 2 no: detached dwellings and 
2 no: detached garages and associated 
works (regularisation of unauthorised 
increased finished floor levels by 650mm 
and variation in ground levels, contrary to 
reserved matters approval 
PAP/2017/0237) 

General 

3 PAP/2018/0762 96 Land East of Islington Farm, Tamworth 
Road, Wood End,  
Outline application for residential 
development (class C3) with associated 
access, landscaping, open space and 
drainage infrastructure, with all matters 
reserved save for access 

General 

4 PAP/2018/0764 117 Land to the rear of, Trinity Close, 
Warton,  
Erection of 23 dwellings comprising of 2 
and 3 bed houses with landscaping and 
parking spaces for Church Row cottages 

General 

5 PAP/2019/0022 148 Land North East Of Manor Farm 
Buildings, Main Road, Shuttington,  
Outline application for a residential 
development of 24 dwellings, all matters 
are reserved except for access 

General 
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General Development Applications 
 
(1) Application No: PAP/2018/0140 
 
Land East of Castle Road & North of Camp Hill Road, Hartshill & Nuneaton,  
 
Outline application for mixed development comprising the erection of up to 382 
residential (class 3a) dwellings together with a local centre providing up to 
280sqm net sales area with ancillary parking (22 spaces) associated access to 
Castle Road and Camphill Road (including demolition of 116 and 118 Camp Hill 
Road), sustainable drainage system (Suds) open space, landscaping and related 
infrastructure works, including courtyard bungalow development of two bed 
sheltered bungalows (Class C3b) and 28 x 2, 3 and 4 (Class 3a) discount for sale 
""starter homes"", for 
 
Tarmac Trading Limited 
 
This application was referred to the Board’s April meeting but determination was 
deferred as the Board requested further information on the potential impact of the 
adjoining quarry on the residential development; any consequential mitigation 
measures, the “fit” with the Hartshill Neighbourhood Plan and on a specific drainage 
issue.   
 
The previous report is attached in full at Appendix A 
 
Between publication of the April agenda and the meeting, the Board received a 
Supplementary Report addressing a matter raised by the owners of the adjoining 
quarry. This draws attention to the need for the Board to address the impact of the 
residential development on the quarry operations.   
 
The supplementary report is attached as Appendix B, together with a copy of the letter 
from the quarry operator and a copy of an email from the County Council as the 
Minerals Planning Authority.  
 
This report outlines the progress that has been made since the deferral in April. It will 
refer to the four matters the subject of the deferral and to the issue raised by the quarry 
operator. 
 
Additionally, since the deferral the Parish Council has written requesting that 
consideration is given to the opportunity of providing a car parking area at the rear of 
the Church and Community Centre. This is followed through in the report below. 
 
Development Plan and Material Planning Considerations 
 
Because of the matter raised by the quarry operator, Members are asked to note that 
the following Plan should be added to the list of plans that comprise the Development 
Plan for consideration of this application. 
 
The Saved Policies of the 1995 Minerals Local Plan for Warwickshire - M1 (Areas of 
Search and Preferred Areas) and M5 (Sterilisation of Mineral Reserves) 
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These policies are being reviewed by the County Council and its Warwickshire Minerals 
Plan of 2018 is now a further material planning consideration in this case. Relevant 
policies are MCS3 and MCS5.  
 
The Deferral 
 
As a consequence of the deferral, the applicant was invited to meet representatives of 
the Board and the matters raised below describe how the four issues have been 
progressed. 
 

a) Stubbs Pool 

Concern was raised at the April Board meeting that the development could lead to off-
site flooding particularly at Stubbs Pool further downstream. This matter is referred to in 
the main report – section (f) of Appendix A. The Flood Risk Assessment undertaken by 
the applicant; the Lead Local Flood Authority’s assessment of that and its final 
observations recognised that this could be an issue. The attenuation measures that are 
proposed on-site are designed to limit discharge such as not to make matters worse at 
the Pool. This is the approach set out in the NPPF and there has been no drainage 
evidence submitted to question the efficacy of the proposed attenuation measures. As 
set out in the April report, there is not the evidence available that can demonstrate 
significant harm arising here. Members noted this explanation at their meeting with the 
applicant. 
 

b) The Impact of the Quarry on the Proposed Residential Development 

The particular concern here was about dust. As acknowledged in the main report – 
Section (c) of Appendix A – the applicant had submitted a number of assessments and 
the conclusions were submitted with the application. Those conclusions were referred to 
both the County Council and to the Borough’s Environmental Health Officer. It is seen 
from Appendix A that the conclusion was that the quarry operations were being 
conducted within the terms of the planning permission for the site. This was later 
confirmed by the County Council in its email at Appendix B. Indeed the Parish Council 
too commissioned consultants to look at the re-opening of the quarry and that work also 
confirmed compliance. The Council’s Environmental Health Officer has investigated 
complaints from residents since the quarry has re-opened but no breaches of the 
planning conditions were established or action commenced under other relevant 
legislation. Neither the County Council nor the Borough’s EHO concluded that 
continuation of quarrying within the permitted terms would prejudice the grant of a 
planning permission for the Tarmac proposals.  
 
The applicant has however continued air quality monitoring since the deferral due to the 
Member concerns about dust deposition. An interim report concludes that the permitted 
thresholds for dust deposition had not been exceeded. Work in the quarry was 
continuing as usual during this period, however there was no blasting undertaken. The 
monitoring is to continue so as to “capture” any consequences from blasting.  The dates 
of blasting are known and thus this period can be extended. The applicant has 
confirmed that this will be the case.  
 
Members agreed that the extension of this monitoring was essential. 
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c) The Neighbourhood Plan - Principles 

There are several policies in the Neighbourhood Plan that explicitly refer to the housing 
allocation in Hartshill. These relate to the site known as HAR3. This was the initial 
designation given to this site in the Borough Council’s original draft 2016 Site 
Allocations Plan. That was taken forward into the 2017 Neighbourhood Plan. The same 
site is now known as H19 in the 2018 Submitted Local Plan.   It is larger than the 
current application site as it includes additional land to the east, between it and the 
Mancetter Road. This land includes woodland and the Windmill Sports and Social Club. 
The reason for the April deferral was so that several matters to do with the “fit” of the 
application with the Neighbourhood Plan policies for HAR3/H19 could be further 
explored with the applicant.  
 
The first area that has been discussed was how to deal with the application as it only 
covers some two thirds of the HAR3/H19 site and the Neighbourhood Plan’s policies for 
this site are predicated on developing the site as a whole. To this end, those policies at 
the “strategic” level refer to an overall Development Brief for the site and to an east/west 
distributor road running through the site from Castle Road to Mancetter Road.  In short, 
a Brief has not been completed and the current proposals do not include such a road.  
 
The applicant has explained that the current application does not cover the whole 
HAR3/H19 site as the there is an intervening third party land owner who owns woodland 
referred to above. The applicant does however own the land where the Club is located 
with its playing field, but significantly he has no control over the intervening parcel of 
land. Members will be aware that the Board has to determine the application that is 
submitted, not the one that it would like to see.  To this end, it is significant that the 
Highway Authority has not objected to the highway arrangements here despite there not 
being a through route. Secondly the intervening land is a designated Local Wildlife Site. 
It therefore has value as it is in its present state. As such its loss would be contrary to 
the NPPF - Section 15 and to Core Strategy Policy NW13. Indeed Neighbourhood Plan 
Policy H8 also seeks protection of wildlife sites identifying this woodland as being part of 
the Jees Quarry Wildlife Site.  Thirdly the loss of the Club and its playing field as a 
community facility will not be straight forward particularly in respect of Sports England 
approach to the loss of playing fields. There is thus more than a degree of uncertainty 
about the future development of the remaining third of the site to be developed and/or to 
include the route of a distributor road.  In these circumstances given the need to retain a 
five year housing supply and to deliver housing on allocated sites, the presumption is 
that the current application should be supported. 
 
These issues have been explored more deeply with the applicant in light of the deferral 
and the weight that the Neighbourhood Plan carries as part of the Development Plan. It 
has been suggested that the applicant, through additional clauses to the draft Section 
106 Agreement, would write in that any future developer would be required to enable 
the opportunity to provide a through route in the detailed layout for the site by extending 
any road right up to the common boundary; to construct the main road through the 
estate to a standard that could be adopted as a through distributor and that the current 
applicant would not retain a “ransom strip” at the site’s boundary. This can also be taken 
further, in that the provision of a through road can be required as part of any 
subsequent reserved matters application and the recommended condition (8) in 
Appendix A can be so amended. This same approach would apply to safeguard the 
opportunity of an access into the School site from the proposed residential 
development.  
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Additionally the applicant is looking at a further clause to indicate that he would use his 
reasonable endeavours to look at redevelopment opportunities for the Club premises 
with the option of safeguarding the through route.  
 
As indicated, the applicant has agreed to look at these matters. 
 
As a consequence of treating the HAR3/H19 site as a whole, the issue of  housing 
numbers has arisen as the deferral raised the matter of the “full” allocation – 382 out of 
400 -  being taken up on only two thirds of the whole site. It was suggested that the 
number for the current application site should be in the order of 260 (that is two-thirds of 
the 400).  
 
It is important to recognise immediately that the allocation for HAR3/H19 says a 
minimum of 400, not a maximum. As such the current proposal is wholly policy 
compliant. The Neighbourhood Plan does not contradict this position – paragraphs 3.17 
and 3.18.  Additionally as indicated above there are significant planning issues on the 
remaining third of the site such that part of it may not be built on.  So if an application 
had come in for the whole of the HAR3/H19 site, it is highly likely that the greater part of 
the minimum figure of 400 would be on that part of the site the subject of the current 
application in any event. There is one other relevant matter here. In terms of density, 
the 382 houses on the application site gives a net density of 28 dwellings per hectare. 
The Council has no Development Plan policy prescribing densities, but general practice 
is to look for between 30 and 35 dwellings per hectare within a settlement. This 
proposal is thus compliant with such practice. The 28 is a net density as the site for the 
purposes of the calculation excludes Snowhill Wood and the land involved in the access 
arrangements onto Camp Hill Road. It is thus considered that as a matter of fact the 
current application has an appropriate density and that that recognises the amount of 
green and amenity space that is to be retained.   
 

d) The Neighbourhood Plan – Details 

The Plan has a number of detailed policies, for instance concerning the layout; the 
parking provision, the design of the houses and the protection of some views and 
heritage assets. All of these matters will be considered at the later reserved matters 
application stage. No lesser weight is to be given to the content of these policies at that 
stage.  There will still be consultation process undertaken with the local community.  
 
Several of the main “building blocks” however are already in place as required by 
several of the Neighbourhood Plan policies -  an archaeological evaluation  has taken 
place; there is substantial enhancement and benefit to local bio-diversity and recreation 
facilities, footpath linkages are to be retained and surface water drainage is to be 
enhanced and attenuated. These all come together in the Master Plan and Vision 
Statement that are to be conditioned as approved documents; the reference to a 
through route within any reserved matters, other conditions as set out in the 
recommendation in Appendix A and the draft Heads of Terms in the Section 106 
Agreement.  
 

e) The Neighbourhood Plan – The School 

One of the matters raised in the Neighbourhood Plan but not yet fully referred to, is to 
see how any planning application for the HAR3/H19 site might improve or attempt to 
resolve access provision to the Secondary School. It is a matter of fact that the Highway 
Authority has not objected on these grounds. It is also significant that the Education 
Authority has neither objected. The School, itself is managed by the Midlands Academy 
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Trust and it too has not raised this issue. Indeed no party at the Examination in Public 
into the H19 site queried this issue when the deliverability of the H19 site was being 
discussed. However this is not reason for the Borough Council as Local Planning 
Authority to ignore any opportunity for a new access arrangement to be safeguarded 
such that there is some “future proofing” here. Regrettably the Trust has no published 
option of how it is to expand in light of the increased pupil numbers arising in its 
catchment and thus no timetable.  The Board however can leave the option of a new 
access open through the use of planning conditions and/or a clause in the Section 106 
Agreement. This was referred to above and if agreed would go as far as the Board 
could do in the circumstances, in respect of this aspect of meeting the Neighbourhood 
Plan policies.  
 

f) The Neighbourhood Plan – Conclusions 

The over-arching vision in the Neighbourhood Plan for this site is at paragraph 5.2 of 
that Plan. This indicates the need to ensure that the development is handled in a way 
that minimises any impacts on the village but maximises is benefits.  This perhaps could 
be seen as the “test” for this application. The main report at Appendix A concludes that 
impacts have been minimised such there are no significant and demonstrable harms 
found and that benefits are maximised through the Heads of Terms of the Section 106 
Agreement and the use of planning conditions. The Policy calls for a phased approach 
to the development. This can be conditioned in any outline approval - indeed see 
condition (ii) in Appendix A. Additionally, the deferral has led the applicant to review the 
future of the remainder of the site and it is anticipated that the outcome will substantially 
see the best “fit” with the Neighbourhood Plan that can presently be achieved. 
 
The Parish Council 
 
The late request from the Parish Council for safeguarding land at the rear of the Church 
and the Community Centre for car parking is not something that is explicitly recognised 
in the Neighbourhood Plan. Indeed it also appears to conflict with that Plan’s objective 
of retaining the setting of the heritage asset through leaving an open area of amenity 
land here. A heritage assessment has not been undertaken. Additionally the Parish 
Council has not looked to see if other options are available. Its implementation too is 
dependent on whether the Parish Council can acquire or lease the land. As a 
consequence this is not something that perhaps can be followed through in this 
application as it is for the Parish Council to approach Tarmac or indeed any prospective 
future house builder.  
 
The Impact of the Development on the Quarry 
 

a) Introduction 

The Hartshill Neighbourhood Plan at para 3.19 says that, “areas to the northwest of the 
site are potentially operational for mineral extraction”. Additionally, Policy H19 at 
paragraph 14.68 of the Regulation 19 Submitted Local Plan says that, “there are areas 
of land to the north west of the site which are still potentially operational for mineral 
extraction, but these lie outside of the allocated site”. The possibility of continuing quarry 
operations was therefore recognised as being a material planning consideration in the 
determination of any planning application submitted for site H19.  
 
The weight given to this consideration has to be looked at in two ways – the impact of 
continuing quarry operations on the proposed housing development and the impact of 
that development on the continuing quarry operations.  The present position on the first 
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of these is explained above – section (b). The second was the cause of the 
Supplementary Report at Appendix B. 
 
As the determination of the application was deferred, the opportunity arose for officers 
to meet with representatives of the quarry. That meeting expanded on the matters 
raised in the letter – now at Appendix B. Essentially this draws attention to paragraph 
182 of the NPPF and this was set out in Appendix B.  At the meeting the quarry owner’s 
representatives suggested that there possibly was a form or wording that could be 
added to the grant of any planning permission in the form of an “Informative”. This 
would in effect be an expansion of the wording already drafted into the recommendation 
– see Informative (4) at Appendix A in the recommended Notice. However 
notwithstanding this offer – made on 15 April – there has been no exchange for that 
possible wording.  
 
Those representatives however did write to the Inspector dealing with the Submitted 
Local Plan Examination questioning the deliverability of the residential development on 
the allocated site given the re-commencement of operations. The Inspector has 
responded by saying that that representation had not been “duly made” and thus he 
could not take it into consideration.  
 
Officers are continuing to seek receipt of the wording suggested by the quarry operator. 
He is aware of the agenda item at this Board meeting. 
 

b) Background 

In order that Members can be made aware of the consideration that has been raised 
here, a copy of the extant planning permission for the quarry is attached at Appendix C.  
 
An aerial photograph is attached at Appendix D which shows the quarries and the 
application site.  The site consists presently of two quarries – Jees Quarry (the larger) to 
the south and Boons Quarry (to the north).  In summary the permission allows for the 
winning and working of mineral and the deposit of mineral waste and colliery spoil at the 
site until 21 February 2042. Restoration is required following cessation of the mineral 
extraction. The phasing programme means that in the first phases the two quarries 
would be made into one and deepened through the removal of the intervening ridge. 
This is all in the north-west part of the overall quarry site, furthest from the application 
site.  In the final phase, the south-west wall of that larger quarry would be extended 
towards the site boundary. This is the part of the quarry closest to the application site. 
The planning conditions controlling the site operations are numbers 5 dealing with 
working hours and the hours permitted for blasting; condition 6 in respect of noise 
thresholds and condition 10 in respect of blasting operations. 
 

c) Para 182 of the NPPF 

So that Members are fully aware of the operator’s argument here, paragraph 182 of the 
NPPF 2019 says that,  
 
“Planning policies and decisions should ensure that new development can be integrated 
effectively with existing businesses and community facilities (such as places of worship, 
pubs, music venues and sports clubs).  Existing business facilities should not have 
unreasonable restrictions placed on them as a result of development permitted after 
they were established. Where the operation of an existing business or community 
facility could have a significant adverse effect on new development (including changes 
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of use) the applicant (or “agent of change”) should be required to provide suitable 
mitigation before the development has been completed”.  
 

d) Observations 

The quarry operator is saying several things. The first is that his quarry operations and 
thus his business could be prejudiced by the proposed housing as a consequence of 
the likelihood of additional complaints being made – see Appendix B.  In other words he 
fears the potential of “unreasonable restrictions being placed on him” – e.g. he has to 
change his operating regime which may affect the viability of his business.  
 
In response attention is drawn to the following matters: 
 

• Firstly, there was no representation/objection made to the Council or to the 
Secretary of State during the Regulation 19 Submission process for the new 
Local Plan.  Engagement in this process would have established the quarry 
operator’s concerns at the formative stages of that Plan. The only time that this 
was recorded was very recently after the conclusion of the Examination and the 
Inspector concluded that as it had not been duly made, he could not consider it.  
That of course does not mean that the Council should give no weight to his case.  
That still has to be done now. 

• The Warwickshire County Council as Minerals Planning Authority has not 
objected at any stage during the Local Plan review process to the proposed 
allocation or drawn the Borough Council’s attention to any concerns that would 
question that allocation. 

• Thirdly, the quarry is operating under a lawful planning permission.  Provided that 
those operations continue within the terms of the controlling conditions then the 
operator is acting lawfully. Those conditions should not be taken to be 
unreasonable as there was no appeal lodged against them and neither have 
there been planning applications submitted to vary them since the quarry re-
opened.  

• Fourthly, the County Council acting as Minerals Planning Authority has confirmed 
its position – “Blast monitoring undertaken to date has demonstrated that 
Hartshill Quarry can be operated within the parameters and limits set by the 
planning consent. No evidence has been presented to suggest that this would 
not remain the case with the introduction of additional dwellings to the locality”.  

• Fifthly, the planning conditions do recognise and account for the approach of 
extraction towards the development site. 

• Sixthly, if breaches are found, they will be followed through by the County 
Council. That would happen whether the houses were there are not.  The new 
houses do not cause the breaches. 

• It is accepted that the re-commencement of quarry operations has led to 
complaints being made with both the County Council and the Borough Council.  
Monitoring and assessment has concluded that operations to date are within the 
terms of the planning conditions and that action under other non-planning 
legislation is not appropriate. Indeed the Parish Council itself commissioned a 
monitoring assessment on behalf of its residents, but this came to the same 
conclusion.  
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• It is accepted too that the likelihood of complaint may well increase if new homes 
are occupied on the application site.  But that can happen through change in 
occupation of existing dwellings as well, as newcomers move into the area.  In 
order to draw attention to the quarry operations, an Informative has been 
included on the draft Notice and this can be expanded as appropriate to provide 
additional factual information about the quarry permission.  Additionally, there are 
established procedures in place through different legislative routes to investigate 
any complaint. The quarry operator already has to monitor operations because of 
this legislation and thus will have the ability though normal practice to respond by 
providing evidence. The site is close to existing residential development and thus 
the operator should anticipate the likelihood of complaint due to the nature of the 
activity here.  There is no evidence submitted that the new development would 
introduce any change in the nature of complaints. There may be more, but there 
should be monitoring regimes already in place to respond.  In other words there 
is nothing new. 

The second matter that needs to be addressed is that the grant of a planning 
permission here could “sterilise” the mineral resource – i.e. the building of houses close 
to the quarries may prejudice a future grant of permission to further excavate minerals.  
 
This position has support in the NPPF where at paragraph 203 it states that, “It is 
essential that there is a sufficient supply of minerals to provide the infrastructure, 
buildings, energy and goods that the country needs. Since minerals are a finite 
resource, and can only be worked where they are found, best use needs to be made of 
them to secure their long term conservation”. 
 
The following points are made in response: 
 

• The Warwickshire County Council as Minerals Planning Authority did not make 
any representations throughout the Regulation 19 Local Plan process objecting 
to the proposed allocation at HAR3 or H19. It neither has objected to this current 
application.  

• The Saved Policies of the 1995 Warwickshire Minerals Local Plan are part of the 
Development Plan. There are no areas of search or preferred areas identified in 
those policies that affect the application site. 

• The County Council has published its Warwickshire Minerals Plan 2018. It is at 
the pre-submission stage.  Draft policy MCS3 states that the Council will seek to 
maintain at least a ten year land bank for crushed rock. The Justification 
continues by saying that the current land bank stands as 30.97 years. Policy 
MCS5 states that “non-mineral development shall not normally be permitted if 
they would unnecessarily sterilise existing and future mineral reserves and 
mineral infrastructure or prejudice or jeopardise their use be creating 
incompatible land uses nearby.” As indicated above the County Council has not 
objected to this current application. 

• It is understood from County Officers that there is no record of the current quarry 
operator making duly made representations during any of the previous three 
consultations on the new Mineral Local Plan – that is in 2015, 2016 and 2018. 



5/12 
 

Finally as indicated earlier in this section, following the receipt of the letter on behalf of 
the quarry operator, a meeting was held in order to discuss the issue raised.  Two 
points should be made: 
 

• Notwithstanding the offer by the representative of offer a form of wording to add 
to the Informative that already is to be recommended, no draft has been 
received. A resolution has thus not been possible. 

• At that meeting and indeed in the letter, there is no reference to any mitigation 
measures that should be implemented on the application site in order to allay the 
operator’s concerns. This is important because of the reference to this approach 
within paragraph 182.  

Overall Conclusions 
 
The basis for determining the application was set out in the April Board report (Appendix 
A) and its’ supplementary at Appendix B. In particular Members will know that the 
application is to be determined in accordance with the Development Plan unless 
material planning considerations indicate otherwise (Section 38(6) of the Planning and 
Compulsory Purchase Act) 
 
The previous reports note that the application accords with the Development Plan as a 
whole in that the Core Strategy identifies Hartshill and Ansley Common together as a 
Local Service Centre appropriate as a location for new development and that this is to 
be for a minimum of 400 houses; the Hartshill Neighbourhood Plan acknowledges the 
principle of development here and recognises that this land will be developed and that 
the proposal represents sustainable development and thus in line with the NPPF it 
should be supported unless there is significant demonstrable harm caused. 
 
As a consequence the planning application was recommended to be granted an outline 
planning permission at the April meeting.  That remains the position. The deferral raised 
a number of matters which have required further assessment as material planning 
considerations, but as can be seen from the above report, progress has been made on 
all of those matters. Additionally, the deferral has enabled the representations of the 
quarry operator to be explored further with the prospect of a potential resolution.  
 
This progress report indicates strongly that the direction of travel here remains 
unchanged. 
 
Recommendation 
 

a) That the Board is minded to support the GRANT of outline planning permission 
subject to the draft conditions and Section 106 Terms as set out in Appendix A 
and to: 
 
1. The reserved matters condition in Appendix A being extended to include 

reference to the through route; 
2. Additional Air Quality Measurements being undertaken to include times 

when blasting takes place and that they show compliance with permitted 
thresholds; 
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3. The applicant reviews the draft terms of the 106 Agreement to include 

reference to access provision as indicated in this report in respect of the 
through road and to the School as well as reference to the future of the 
Windmill Club site 

4. That officers continue to invite the quarry owner representatives to meet 
with them in order to seek a satisfactory resolution to the matter that has 
been raised, but that in view of the lapse of time since the April Board, that 
be time limited to two weeks from the date of this meeting. 
 

b) That the application be reported back to the Board in August. 
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(2) Application No: PAP/2018/0716 
 
Land Rear Of 1 To 6, Copeland Close, Warton, B79 0JE 
 
Erection of 2 no: detached dwellings and 2 no: detached garages and associated 
works (regularisation of unauthorised increased finished floor levels by 650mm 
and variation in ground levels, contrary to reserved matters approval 
PAP/2017/0237), for 
 
Mr Lee Ellis - Cameron Homes 
 
Introduction 
 
The application was reported to the May meeting of the Planning and Development 
Board.  It was deferred to allow members to visit the site and to obtain an assessment 
of the effect of the development on daylight and in particular on shading from the 
proposed additional height in the new dwellings. 
 
Background 
 
The report to the May meeting of the Planning and Development Board is attached as 
Appendix A to this report. 
 
Members will recall that at the Board meeting, a near neighbour spoke in opposition to 
the application proposal and raised issues with the written report.  The speaker has 
since written on behalf of the residents of nos. 15, 21, 21a, 23 and 23a Ivy Croft Road to 
detail those issues.  A copy of the letter is attached as Appendix B.  This report will 
address the content of the letter. 
 
Members requested the completion and submission of an assessment of the impact of 
shading from the raised height dwellings.  This has been presented in the form of 
Shading Plans which compare the shading as a consequence of the development as 
approved to the shading as a consequence of the development as built.  Illustrations 
depict different times of year at different times of day.  The full shading assessment is 
reproduced in Appendix C (with a layout that enables direct comparison) for Member’s 
reference. 
 
Planning Board Members will have received copies in advance of this meeting in order 
that they can take them to the site.  
 
A note of that visit, which takes place after the publication of this report, will be 
circulated at the meeting. 
 
Observations 
 
The observations here will be primarily confined to the matters identified by the Board 
and to the representations received since the report in May. 
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a) The Representation from Near Neighbours   

 
Members are invited to read the representation and its associated illustrative 
photographs in full at Appendix B.  The following is a summary and response to the 
matters raised. 
 

The impact of mitigating tree planting is understated.  The adverse effect will not 
be restricted to just shading but as the proposed trees are deciduous there would 
be an issue with falling leaves ‘straying’ into gardens belonging to Ivy Croft Road 
residents. It’s a concern when we consider that had plots 3 and 4 been built to 
the correct height then tree planting/screening would not be required.  
Councillors should be aware that there were inaccuracies in the initial planning 
statement submitted by Cameron Homes in respect of the off-site planting of 
trees to mitigate changes in the construction. 

 
The tree planting was carried out as a measure to mitigate the effects of a change in the 
form of the dwellings rather than as means to fully address the change.  This was in the 
expectation that the trees would be welcomed by neighbouring residents.  As a general 
rule, tree planting and enhanced landscaping is a welcome measure to improve the 
visual and ecological quality of development.  The negative effects, such as leaf fall is 
commonly outweighed by the positive effect of ‘softening’ the effect of new built 
development.  Given that the trees are rear garden trees with no substantial general 
public benefit, if it proves to be the case that the retention of the trees is not welcomed 
there would be no strong objection the part of the planning authority for the trees to be 
removed.  
 

At an early stage in the build (at that point the ground floor windows were just 
about to be put in) residents raised concern with both Cameron Homes and the 
Planning Department that the houses were being built too high. 
 
It is a major concern that NWBC didn’t stop the development of these two plots 
when the deviation from the approved plans was first reported by both 23 and 
23a (1st August 2018, 13th August 2018).  A meeting was held between NWBC 
planning and the residents of nos. 21 and 23 Ivy Croft Road on 24th September 
2018, followed by a site visit by NWBC on 28th September 2018.  This culminated 
in a meeting between NWBC and Cameron Homes on 1st October 2018.  
 
There is criticism of Cameron Homes in respect of their intention to build in 
accordance with the approved plans and the failure to notify NWBC of problems 
which would necessitate applying for permission to vary from the approved 
scheme.  

 
It is correct to say that resident’s concerns about a potential increase in height of these 
two plots was drawn to the Council’s attention some time before the subsequent 
submission of the retrospective planning application.  Officers worked to establish firstly 
whether there was a variance from the approved plans.  With the co-operation of the 
applicant it was established that as a consequence of changed ground levels the overall 
height of the dwellings would be raised. 
 
Members will be aware that it is not unlawful to carry out development in an 
unauthorised manner.  When unauthorised development is established officers use 
judgement to establish the expediency of formal enforcement action.  Where the breach 
is not deemed a serious breach, a common remedy is to invite the submission of a 
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retrospective planning application.  Where the breach is deemed to cause serious harm 
consideration can be given to the pursuit of formal enforcement action, including the 
service of Enforcement Notices and/or Stop Notices.  Given that it was established that 
the increase in height of these dwellings was less than a metre, and for the reasons set 
out in the May report, this extent of deviation from the approved plans was not 
considered to be a circumstance warranting the service of an Enforcement Notice or a 
Stop Notice. 
 

Residents believe that the statement ‘no change has been made to the shape, 
size or actual height of the two buildings (plots 3 and 4)’ to be untrue and point to 
the overall height being raised by +650mm. 

 
The report is not incorrect, it fully acknowledges that the building is +650mm higher 
overall (as a result of an increased ground level) but the building itself is not altered, it is 
of the same footprint and the same width, depth and height above finished floor level. 

 
Residents believe the statement ‘No objections have been expressly received 
concerning the elevational changes.’ to be incorrect because they drew attention 
to the effects of increased height.   

 
Again, the report is not incorrect in this respect, the term ‘elevational changes’ refers 
only to the minor changes in the external appearance of the house such as the 
arrangement of window/door positions and attachment of garages.  Indicating that there 
were no objections in this respect does not suggest a dismissal of concerns about the 
effects of an increase in height.  Issues of the degree to which privacy will be affected 
by the increased height is addressed is in the 20 May report.  
 

Resident’s express the concern that photographic images contained in the May 
report taken from the rear garden of no. 17 Ivy Croft Road are not representative 
of the effect on nos. 21,21a, 23 and 23a.  17 Ivy Croft Road is on slightly higher 
ground than the primarily affected neighbours. The statement ‘it is primarily only 
the roof of the dwellings in view and that the limited fenestration does not causing 
undue harm from overlooking.’ may well apply to no. 17. However, it is 
completely untrue for nos. 21, 21a, 23 and 23a. 

 
This is acknowledged to be correct, the relationship of number 17 to the new dwellings 
does differ to that of its neighbours and it is acknowledged that it is on slightly elevated 
ground.  For completeness, the following image depicts the relationship between 
numbers 21 and 21A and Plot 4. 
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It is also acknowledged that the inter-visibility between these dwellings is greater and it 
is acknowledged to be more visually dominant than that at number 17, however, the 
properties are side on to each other and there are no principal windows in the new 
dwelling that have a direct line of sight to windows in the Ivycroft Road properties.  
Overlooking as a consequence of the elevated height is not considered to be 
substantially different to the approved scheme.  
 

The residents take a different view to the views expressed in the officer’s report 
about the impacts from shading and challenged the technical basis upon which 
the officer’s advice was founded. 

 
Members now have had the benefit of a site visit to see the relationship of new to 
existing dwellings and have the benefit of a shading effects assessment to inform 
decision making.  The following section addresses the previous absence of a technical 
analysis and offers commentary on the findings of the assessment. 
 

b) The Shading Assessment 
 
The shading assessment consists of the production of two sets of drawings that show 
the difference between the shade of the properties on the ‘as approved’ and the ‘as 
built’ schemes.  It has been built using SketchUp to show the neighbouring (off site) 
properties and those within the Cameron Homes scheme at the approved ground level 
at and then at the higher, as built, level. 
 
In line with standard methodology it locates the site co-ordinates and shows the 
shadows cast by the Cameron Homes properties at various times of day at both the 
summer and winter solstices – essentially the best and worst case scenarios in terms of 
the amount of shade cast. 
 
The drawings show that some shade will be cast onto the neighbouring properties from 
the Cameron Homes dwellings as a part of the as approved and as built development.  
However, the difference in shadow pattern between the built and approved levels does 
not increase the amount of shade cast on the surrounding buildings significantly or to 
any material detriment.  There are only minor differences in the shadow patterns 
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between the two different development heights and, where the neighbouring properties 
are shaded by the development, this was the case originally. 
 
The images below show a snapshot of the seasonal differences and comparative 
differences (at midday).   
 

 

 
(AS APPROVED) JUNE 21ST - 12:00    (AS BUILT) JUNE 21ST - 12:00 
 

  
(AS APPROVED) DECEMBER 22 AT 12:00   (AS BUILT) DECEMBER 22 AT 12:00 
 
Note: The images are shown at full size in the report appendix. 
 
The images illustrate that any shading that results is primarily shading to gardens rather 
than shading in the neighbouring dwellings. 
 
It is not considered that there would be a defensible reason to resist the increased 
height on the basis of a concern about shading. 
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c) Conclusions 

 
The timescales involved in seeking to investigate and address the variation from the 
approved scheme and the frustrations felt by residents, though thoroughly appreciated 
and acknowledged to be regrettable, cannot be determining matters in this application.   
Members will appreciate that the investigation and remedy of breaches of planning 
control can be time consuming matters.  Similarly, concerns about the applicant’s 
intentions, motivations or conduct are not determining matters in this application.  The 
application must be determined on the basis of an assessment of the effects of raising 
the height of the dwellings by 650mm. 
 
It is considered that the submitted shading assessment evidences that the effect of 
raising the height is a very minimal detriment.  The recommendation of the previous 
report remains sound in these circumstances. 
 

d) Expediency of Enforcement Action 
 

If, despite the findings set out above, the Board was inclined to consider a refusal of the 
application, consideration would need to be given to the expediency of remedying the 
breach of planning control.   
 
A refusal of planning permission would mean that the dwellings as constructed are 
unauthorised.  The only remedy available to the planning authority would be a 
requirement for the demolition of the properties.  A reduction in ground level and the 
reconstruction of the dwellings, in accordance with the approved development, would 
follow should the developer choose to do so.  The developer could, if he chose, make a 
new application for dwellings which take a different form at the current ground level. 
 
It has to be considered if such a measure would be proportionate, given the levels of 
harm caused by the additional 650mm height.  The dwellings are occupied by families.  
The families would be displaced for a considerable period of time.  The works to remedy 
the breach would be time consuming and expensive.  Even if action had been taken 
immediately when the suspected breach had been reported the works would have been 
substantial and expensive to remedy.  It is not considered that it would be proportionate 
or expedient to take the available enforcement action given the levels of harm caused 
by the additional 650mm height and the nature of those works.  The applicants would 
have a right of appeal against both the planning application and any Enforcement 
Notice served.  An enforcement appeal can consider whether the requirements of a 
Notice are excessive and a Planning Inspector would consider the consequences of the 
required measures balanced against the harm. 
 
Recommendation 
 
That planning permission be GRANTED subject to the conditions as set out in the 
report to Board from May 2019. 
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BACKGROUND PAPERS 
 
Local Government Act 1972 Section 100D, as substituted by the Local Government Act, 
2000 Section 97 
 
Planning Application No: PAP/2018/0716 
 
Background 

Paper No Author Nature of Background Paper Date 

1 The Applicant or Agent Shading assessment 26/6/19 
2 Near Neighbour Representation 30/5/19 

 
Note: This list of background papers excludes published documents which may be referred to in the 
report, such as The Development Plan and Planning Policy Guidance Notes. 
 
A background paper will include any item which the Planning Officer has relied upon in preparing the 
report and formulating his recommendation.  This may include correspondence, reports and documents 
such as Environmental Impact Assessments or Traffic Impact Assessments. 
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APPENDIX A 
General Development Applications 
 
Application No: PAP/2018/0716 
 
Land Rear Of 1 To 6, Copeland Close, Warton, B79 0JE 
 
Erection of 2 no: detached dwellings and 2 no: detached garages and associated 
works (regularisation of unauthorised increased finished floor levels by 650mm 
and variation in ground levels, contrary to reserved matters approval 
PAP/2017/0237), for 
 
Mr Lee Ellis - Cameron Homes 
 
Introduction 
 
The application is reported to Board as a consequence of the request of the local 
member concerned about the impacts of the changes. 
 
The Site  
 
The site comprises two dwellings on the residential estate that is currently under 
construction on land to the south of Copeland Close and Ivycroft Road in Warton – 
shown below: 
 

 
 
The Proposal 
 
The application seeks planning permission for the erection of two dwellings.  It is, in 
effect, an application to regularise the unauthorised construction of Plots 3 and 4, as 
approved under reserved matters approval (PAP/2017/0237), which have been built to a 
finished floor level 650mm higher than approved under that reserved matters approval. 
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The differences are as follows: 

 
 
Additionally, small elevational changes have been made to the dwellings approved 
under PAP/2017/0237, including the inclusion of patio doors at ground floor and the 
removal of the covered link between the dwellings and their respective garages. 
 
The two plots in the context of their relationship to existing neighbouring dwellings is 
shown in the cross sections below in both the original approved form and the as built 
form that this application seeks to regularise. 
 
AS APPROVED: 

 
 
AS BUILT: 
 

 
 
AS APPROVED: 
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AS BUILT: 

 
 
 
The landscaping scheme is to be enhanced to provide tree planting along the rear site 
boundary: 
 

 
 
There are consequential changes in ground levels and it is proposed that they be 
retained as built. 
 
Development Plan 
 
The Core Strategy 2014 - NW10 (Development Considerations) and NW12 (Quality of 
Development) 
 
Other Relevant Material Considerations 
 
National Planning Policy Framework (the “NPPF”) 
 
The North Warwickshire Local Plan Submission Version 2018 - LP31 (Development 
Considerations) and LP32 (Built Form) 
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Representations 
 
Representations have been received from seven households raising the following 
concerns: 
 

• Plot 4 is right at the end of my garden and when I sit in my lounge all I can see is 
a huge brick wall. 

• The applicant has not worked with neighbours to mitigate concerns about 
vegetation in our property and our fences falling. 

• The development causes shadowing in adjacent gardens.  The roof height being 
higher than was originally agreed it has blocked out natural light from the end of 
a garden and a huge shadow, the shape of a pitched roof across the entire width 
of my garden and up my garden.  Sunlight could previously be guaranteed all 
day. Loss of light has especially noticeable during the last few months when 
the sun stays low to the horizon.   

• Plants have died. 
• Light is lost from bedroom windows. 
• Occupiers of existing properties feel that they have to avoid looking out of 

bedroom windows for fear of looking at occupiers of new dwellings and that they 
will be overlooked in bedrooms, more than they would have been if the plots had 
been constructed to the original level. 

• There is complaint about the conduct and motivation of the builder. 
• There is concern that the developer has not built in accord with the approved 

plans and a general disapproval at the fact that he should be ‘allowed’ to address 
this retrospectively.  There is concern about precedent for others following suit. 

• The height difference of +650mm is not, slightly higher, as described by the 
applicant, but significantly high. 

• There is concern that the Council did not stop the development when the 
deviation from the approved plan was first reported. 

• Concern about compliance with Building Regulations if the developer has not 
complied with the planning approval. 

• Proposed tree planting will produce an even greater issue with shading and will 
not have any benefit to the residents of Ivy Croft Road and Copeland Close. 

• It is suggested that Councillors should visit the site. 
• One occupier of one of the adjacent new dwellings raises a detailed query which 

attempts to define the adherence to the approved drawings in respect of external 
works, boundary treatments and engineering layouts, with particular regard to the 
effect on drainage.  He suggests that this application makes no reference to the 
impacts on plots 5 & 6 that adjoin Plot 4.  There are concerns that the increased 
height is contributing to the excess water drain off that is collecting in the rear 
garden of Plot 5, potentially plot 6, access driveway and ultimately plots 7 & 8. 
He considers that further work is required to assess whether or not this is the root 
cause.  

• Two objectors have supplied photographs to illustrate concerns: 
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  To illustrate shadow cast on garden. 
 
 
Observations 
 
The principle of residential development has been accepted here. The issue with this 
application is to assess whether the changes made are so materially different from that 
approved so at to warrant a refusal. If so, then the expediency of enforcement action 
would be needed to be considered, which could result in the demolition of the two 
buildings and their re-construction to the approved plans. 
 
In respect of the elevational changes, including the addition of patio doors on ground 
level and the removal of the internal connection between the main dwelling and garage, 
then no change has been made to the shape, size or actual height of the two buildings 
(plots 3 and 4).  The scale, massing and external appearance is therefore materially 
similar to that approved at the reserved matters stage and are not a cause for concern 
in the determination of the application.  No objections have been expressly received 
concerning the elevational changes. 
 
The key issue for consideration is therefore the impact of the increased finished floor 
levels (FFLs) on the amenity of neighbours living on Ivycroft Road and Copeland Close. 
This will be explored in some detail below. 
 
Cross-sections have been submitted to show the relationship between Plot 3 and no.3 
Copeland Close and Plot 4 and no.21A Ivycroft Road (reproduced above) and the 
photographs below also show current relationships. 
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The above images show the rear garden of the new dwelling (from Plot 3 looking 
towards Plot 4 and properties on Ivycroft Road) in the context of the relationship with 
existing dwellings on Ivy Croft Road. The separation distance between the two is 
relatively generous by modern housing estate standards.  
 

 
 
The image above shows the elevation of adjacent properties on Copeland Close above 
the application premises. 
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The image above shows the elevation and separation distance of adjacent properties on 
Copeland Close above the application premises and the length of the rear gardens to 
the new properties. 
 

 
 
The image above shows the relationship of Plot 4 side at a side angle to properties on 
Ivycroft Road. 
 
 

  
 
These images (taken early on a winter/spring morning in an Ivycroft Road rear garden) 
show that the sun clears the height of the new dwelling, affording natural sunlight and 
daylight to the rear of properties on Ivycroft Road.  The first image also shows that it is 
primarily only the roof of the dwellings in view and that the limited fenestration does not 
causing undue harm from overlooking. 
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Even with the sun low in the sky the new dwellings have no shade casting effect on the 
houses themselves (illustrated example above) 
 
Much of the concern expressed in the representations is about the effect of having 
dwellings where there were formerly none. This should carry no weight as there is a 
planning permission here for the erection of two houses. The issue as indicated above 
is to assess the differences between that approved and that constructed in terms of the 
degree of any adverse impacts. 
 
The separation distance between new and existing dwellings is adequate to ensure no 
undue dominance or levels of privacy that are beyond the norm. The difference in land 
levels also assists in ensuring that the new dwellings do not have an unreasonable 
degree of dominance, overlooking or loss of privacy.  The occupiers of adjacent 
dwellings formerly enjoyed an outlook over an undeveloped field.  It is unsurprising that 
the construction of dwellings is an unwelcome change.  However, permission exists for 
dwellings to be constructed at this location.  The issue here is not whether the new 
houses cause harm because of their very presence but whether the altered, slightly 
elevated dwellings tip the balance of them having an unacceptable impact. It is 
considered that they do not.  They do not significantly affect light to properties, nor do 
they have any substantial impact on light to rear gardens sufficient to justify very 
significant alteration to return them to the original approved height.  There is no 
significant consequence to overlooking as a consequence of the increase of 0.65metres 
in height. 
 
The harm to amenity from shadowing is judged in terms of degree of harm.  Harm 
caused by shadowing of rooms in dwellings is generally of significant concern or weight.  
Harm to frequently used parts of gardens immediately adjacent to dwellings (patios) is 
generally of more moderate weight.  However, harm from the shadowing of rear parts of 
gardens is most commonly held to be of less significant harm, since these parts of 
gardens are often less well used.  In this instance, the degree of shade cast is not great 
and confined primarily to the rear portions of rear gardens (given separation distances 
and levels).  The additional 0.65metres cannot be held to cause such significant loss of 
light to neighbouring dwellings as to suggest refusal and enforcement action. 
 
The proposed landscaping scheme is considered an appropriate response to the partial 
screening and softening of the built form.  The trees selected are suitable for small 
gardens.  Any adjacent occupiers would have the rights to remove overhanging 
branches as the trees mature if the wish.  It is also acknowledged that the inclusion of 
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trees is a desirable measure to lessen impact, it is not considered essential to the 
acceptability or lack of acceptability of the dwellings in their new form.  It is further 
acknowledged that, given the location of the trees in back gardens, they would not be 
afforded the protection of a tree preservation order.  Thus, it is hoped that, by mutual 
agreement, if the retention of any of the trees were not desired at any future point, they 
could be removed as appropriate. 
 
In respect of the levels and surface water drainage matters raised by an occupier of one 
of the adjacent newly constructed dwellings.  There are some consequential changes to 
land form on the adjacent plot (Plot 5) the change is in the form of a slight elevation to 
the rear part of the garden (illustrated in the photograph below).  Instead of a broadly 
flat rear garden, the garden now contains a relatively shallow slope towards the house.   
 

 
 
The only plan approved relative to the reserved matters application containing levels 
information is the proposed cross sections.  This drawing does not show specific slab 
levels but is to scale and shows a datum line from which the levels can be measured.  
The only plan approved that shows specific slab and garden levels is the RACE 
Engineering Layout Dwg No. 100 Rev P8 that was submitted and approved for the 
discharge of conditions 20, 21 and 22.  Whilst these conditions are related to drainage it 
is reasonable to consider that the associated levels shown are also be deemed to be 
approved.  In respect of the garden levels of plot 5, the levels shown on revision P8 of 
the engineering drawing verses the as built levels and these are identified below: 
 

• Left hand corner (looking at the garden from the patio) – approved level 82.80 – 
as built level 82.66 – as built level therefore 140mm lower than approved. 

• Change of direction at mid point of rear boundary – approved level 83.15 – as 
built level 83.18 – as built level therefore 30mm higher than approved. 

• Right hand corner – approved level 83.30 – as built level 83.37 – as built level 
therefore 70mm higher than approved. 

 
Though this is of acknowledged concern to the householder because it makes the 
mowing of the lawn a little more difficult and causes the garden to be a little less 
useable, the variation in levels is of minimal effect in the context of the development of 
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the site and in terms of its effect (in planning terms it is considered de-minimis).  The 
change in levels causes no difference to the visual appearance of the area or to the 
amenity of neighbouring dwellings.  The developer is in discussion with the householder 
about measures to remedy his concerns, including measures to deal with surface water 
drainage matters and the re-profile the garden.  The wetness of the garden is believed, 
at least in part, to be as a consequence of compacted subsoil during the construction.  
The developer proposes that within Plot 5 he will remove the existing turf, loosen the 
sub-soil and prepare and lay new turf to the garden.  He further proposes an additional 
gravel margin adjacent to the paving so that should there be any surface water run-off 
from the garden this will be intercepted before running onto the patio or path.  This is a 
matter of ongoing dialogue between the developer and the householder but it is not 
considered to be a matter of substance to be resolved through this planning application.  
It is not considered that there is any consequence here that would suggest a refusal for 
the levels as constructed.  
 
The garden boundary fence is shown on the approved drawings as larch lap fencing 
however the fence erected is close boarded (see image above).  This change is also 
considered to be a de-minimis change.  Had permission been sought for this type of 
fencing in the first instance, permission would not have been denied. 
 
Given the increased overall elevation of the dwellings and the sensitivity of the near 
neighbours to overlooking and loss of light it would now appropriate to remove permitted 
development rights for extensions, roof alterations or garden buildings.  This would not 
preclude the prospect of such works but would ensure a continuing level of control over 
impacts.  The condition is also appropriate given the former ground conditions in this 
part of the site. 
 
Finally, the local residents express ‘in principle’ concern that the developer should not 
‘be allowed to get away with’ carrying out development in an unauthorised manner and 
seeking permission retrospectively.  Members are reminded that planning legislation 
allows for retrospective applications and enforcement action is also discretionary.  It is 
not automatically unlawful to carry out unauthorised development.  The developer takes 
a risk of formal enforcement action but the Planning Authority will only proceed to take 
action if it is deemed expedient to do so.  For the reasons set out above, it is not 
deemed expedient to do so in this case and the retrospective application may be 
supported. 
 
Recommendation 
 
That planning permission be GRANTED subject to the following conditions: 
 
1. The development to which this permission relates must be begun not later than 

the expiration of three years from the date of this permission. 
  

REASON 
 

To comply with Section 91 of the Town and Country Planning Act 1990, as 
amended by Section 51 of the Planning and Compulsory Purchase Act 2004, and 
to prevent an accumulation of unimplemented planning permissions. 
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2. The development hereby approved shall not be carried out otherwise than in 
accordance with the plan numbered 16-075-05E Landscape Proposals received 
by the Local Planning Authority on 30 November 2018, the 7503_450D_As Built 
Site Sections, As Built Plans and Elevations and BER_ENG_100 Rev P10 - As 
Built Levels received by the Local Planning Authority on 3 December 2018 and 
the Location Plan received by the Local Planning Authority on 7 December 2018. 

  
REASON 

 
To ensure that the development is carried out strictly in accordance with the 
approved plans. 

 
3. No development whatsoever within Class A, B, C, D and E of Part 1 of Schedule 

2 of the Town and Country Planning (General Permitted Development) (England) 
Order 2015 (or in any provision equivalent to that Class in any statutory 
instrument revoking and re-enacting that Order with or without modification), shall 
commence on site without details first having been submitted to and approved by 
the Local Planning Authority, in writing. 

 
REASON 

 
In the interests of the amenity of occupiers of neighbouring dwellings and in the 
interests of the amenity of the area and in recognition of the ground conditions in 
the locality. 

 
4. No additional windows or door openings in all elevations and roof plains shall be 

made, other than as shown on the plans hereby approved, nor shall any 
approved windows or doors be altered or modified in any manner. 

 
REASON 

 
In the interests .of the amenity of occupiers of neighbouring dwellings 
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BACKGROUND PAPERS 
 
Local Government Act 1972 Section 100D, as substituted by the Local Government Act, 
2000 Section 97 
 
Planning Application No: PAP/2018/0716 
 
Background 

Paper No Author Nature of Background Paper Date 

1 The Applicant or Agent Application Forms, Plans 
and Statement(s) 

Nov & Dec 
2018 

2 Various Letters from occupiers of 
seven adjacent dwellings 

Dec 2018 
to April 
2019 

 
Note: This list of background papers excludes published documents which may be referred to in the 
report, such as The Development Plan and Planning Policy Guidance Notes. 
 
A background paper will include any item which the Planning Officer has relied upon in preparing the 
report and formulating his recommendation.  This may include correspondence, reports and documents 
such as Environmental Impact Assessments or Traffic Impact Assessments. 
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APPENDIX B 
 

Ivy Croft Road 
Warton 

North Warwickshire 
B79 0JJ 

 
 

30th May 2019 
 
Land to the rear of Copeland Close and Ivy Croft Road, Warton 
 
Dear Mr Brown, 
 
In response to your letter dated 21st May 2019 I am pleased to note the following on 
behalf of the residents of nos. 15, 21, 21a, 23 and 23a Ivy Croft Road. 
 
Page 5/13 (of the report for the Planning and Development Board Agenda 20th May 
2019) 
Under ‘Representations’ 

• ‘Proposed tree planting will produce an even greater issue with shading and will not 
have any benefit to the residents of Ivy Croft Road and Copeland Close.’   
We feel it should have been noted there is not just an issue with shading but as 
the proposed trees are deciduous there would be an issue with falling leaves 
‘straying’ into gardens belonging to Ivy Croft Road residents. It’s a concern when 
we consider that had plots 3 and 4 been built to the correct height then tree 
planting/screening would not be required. (Contained within the submission of 
Jan 2019 by no. 23 Ivy Croft Road) 

 
• We believe the following to be an omission from the representations and feel that 

Councillors should be made aware of this as it paints a whole different picture of 
Cameron Homes and their intentions regarding honouring existing planning 
permissions or notifying NWBC of any possible problems which would 
necessitate applying for a change in those permissions.  

The following is an extract from the submission of Jan 2019 by no. 23 Ivy Croft Road 
but was echoed by nos. 21 and 23a.  
“I would like to point out there are several inaccuracies in Cameron 
Homes' planning statement submitted with this application. Point 3.10 is one case in 
point. It states: 
"Since the breach was identified, the Applicant has worked with neighbours to mitigate 
concerns where possible. This has included off-site planting (at no. 23 Ivy Croft Road) 
The planting of a tree within the garden of 23 Ivy Croft Road is a civil matter between the two 
parties and falls outside of planning control. It has nonetheless been planted and its retention 
is now within the control of the owner/occupier of 23 Ivy Croft Road." 
This is wholly and completely untrue. No tree has been planted in my garden (23 Ivy 
Croft Road) therefore Cameron Homes have not resolved any civil matter between 
themselves and myself.  



5/83 
 

In addition to this, Cameron Homes have not communicated anything to the residents 
affected since the breach was identified. On 24th July 2018, I invited Lee Ellis, Cameron 
Homes Technical Director, to visit 23 Ivy Croft Road to look at the height of Plot 4. At 
that point the ground floor windows were just about to be put in and I was concerned 
that it was all too high. His response was that it wasn't.” 
 
At the request of no. 23, CT Planning sent an amended statement to no. 23 Ivy Croft 
Road and Erica Levy via email but this amended statement never appeared on NWBC 
website. 
 

• ‘There is concern that the Council did not stop the development when the 
deviation from the approved plan was first reported.’  
We feel there isn’t enough information for the Councillors in the sentence. It is a 
major concern to us that NWBC didn’t stop the development of these two plots 
when the deviation from the approved plans was first reported by both 23 and 
23a (1st August 2018, 13th August 2018). A meeting was held between NWBC 
planning and the residents of nos. 21 and 23 Ivy Croft Road on 24th September 
2018, followed by a site visit by NWBC on 28th September 2018. This culminated 
in a meeting between NWBC and Cameron Homes on 1st October 2018. 
(Contained within the submissions of 21, 23 and 23a Jan 2019). 

 
Page 5/14 (of the report for the Planning and Development Board Agenda 20th May 
2019) 
Under ‘Observations’ 

• ‘…. then no change has been made to the shape, size or actual height of the two 
buildings (plots 3 and 4).’ 
We believe this is untrue. Although the physical height of the buildings is the 
same, the overall height relevant to the original plans has changed by +650mm. 
 

• ‘No objections have been expressly received concerning the elevational 
changes.’ 
We believe this is untrue. Specific objections were submitted as follows in the 
representations of Jan 2019: 
From no. 21 – ‘incorrect height of the two plots has had a significant impact to 
residents of Ivy Croft Road regarding shading’ 
From no. 23 – ‘substantial difference in height has led to increased shadowing 
and our amenity has been compromised with an increased loss of outlook. The 
physical external space……is visibly higher’ 
From no. 23a – Our main objection to the F.F.L. is regarding loss of privacy’ 

 
• ‘The separation distance between the two is relatively generous by modern 

housing estate standards.’ 
We feel this is completely irrelevant as this application is primarily concerned with 
raised F.F.L. 

 
Page 5/16 (of the report for the Planning and Development Board Agenda 20th May 
2019) 
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• The second image on this page is taken from the rear garden of no. 17 Ivy Croft 
Road. This dwelling is on slightly higher ground than the primarily affected nos. 
21,21a, 23 and 23a. The statement ‘it is primarily only the roof of the dwellings in 
view and that the limited fenestration does not causing undue harm from 
overlooking.’ may well apply to no. 17. However, as evidenced by the images on 
page 5/13 – figures 1 and 5 it is completely untrue for nos. 21, 21a, 23 and 23a. 

 
• The last image on this page is of the rear of 17 Ivy Croft Road. There may be ‘no 

shade casting effect’ on this dwelling, which isn’t actually surprising as the 
garages of plots 3 and 4 are at the bottom of this garden. However, as evidenced 
by the image at the top of page 5/14 and the images below (taken from no. 21 Ivy 
Croft Road), it is very obviously not the case for all the dwellings. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
  
 
 
 
 
  Fig. 1              Fig. 2 
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Fig. 3                   Fig. 4 
 
Page 5/17 (of the report for the Planning and Development Board Agenda 20th May 
2019) 

• ‘Much of the concern expressed in the representations is about the effect of 
having dwellings where there were formerly none.’ 
We believe this isn’t true. Residents have accepted that the development is there 
but have concerns about the F.F.L. of plots 3 and 4. 
 

• ‘The difference in land levels also assists in ensuring that the new dwellings do 
not have an unreasonable degree of dominance, overlooking or loss of privacy’ 
Cameron Homes built up the land level when building commenced on plots 3 and 
4. This does mean that there is a difference in land levels – these plots are now 
higher than the affected properties in Ivy Croft Road. Prior to this, the land level 
behind nos. 21, 21a, 23 and 23a Ivy Croft Road was considerably lower than it is 
now! 
 

• ‘The occupiers of adjacent dwellings formerly enjoyed an outlook over an 
undeveloped field. It is unsurprising that the construction of dwellings is an 
unwelcome change’ 
In our opinion this is an extremely patronising statement. Furthermore, it implies 
that the residents of Ivy Croft Road have some sort of vendetta against Cameron 
Homes. As this is not the case, we feel this statement isn’t representative of our 
concerns over the increased F.F.L. of plots 3 and 4. 
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• ‘They do not significantly affect light to properties, nor do they have any 
substantial impact on light to rear gardens sufficient to justify very significant 
alteration to return them to the original approved height.’ 
Who has decided this? To the best of our knowledge an independent specialist 
has not carried out an appropriate light survey. We believe it is worth noting that 
a light survey was carried out further down the site behind no. 31 Ivy Croft Road 
which found that the light level there was inadequate. Consequently, the two 
storey dwelling there was amended to a bungalow. Houses nos. 15 through to 31 
Ivy Croft Road are all in a straight line and at the same angle to the development 
site so, if it was deemed necessary to undertake a light survey behind no. 31, 
surely it is just as necessary to carry one out behind nos. 15 – 23a. 
 

• Following on from this is the observation ‘The additional 0.65 metres cannot be 
held to cause such significant loss of light to neighbouring dwellings as to 
suggest refusal and enforcement action’ 
Surely this must be an estimated opinion as a light survey has not been carried 
out? 

 
Page 5/19 (of the report for the Planning and Development Board Agenda 20th May 
2019) 

• ‘Given the increased overall elevation of the dwellings and the sensitivity of the 
near neighbours to overlooking and loss of light it would now appropriate to 
remove permitted development rights for extensions, roof alterations or garden 
buildings.’ 
This statement in the report seems to imply to us that there is an acceptance by 
NWBC that loss of light is actually an issue. 

 
 
In conclusion, we strongly recommend that the members of the Planning Committee 
take time to review the history of this retrospective planning permission from Cameron 
Homes by reading all the initial objections raised by the residents of Ivy Croft Road in 
January 2019. This will help to build a picture of the timescales involved since the initial 
concerns were highlighted to Erica Levy and the NWBC Planning Team and will also 
enable them to appreciate the associated frustrations that have come with it. 
 
 
I hope that this document is of use to you in revising your report for the Councillors. 
Please don’t hesitate to contact me if anything needs clarifying or if I can be of any 
further assistance. 
 
 
Yours sincerely, 
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APPENDIX C 
JUNE 
HOUSE SHADING EXTENT (AS APPROVED) JUNE 21ST - 06:00 

 
 

HOUSE SHADING EXTENT (AS BUILT) JUNE 21ST - 06:00 
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HOUSE SHADING EXTENT (AS APPROVED) JUNE 21ST - 09:00 
 

 
 
HOUSE SHADING EXTENT (AS BUILT) JUNE 21ST - 09:00 
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HOUSE SHADING EXTENT (AS APPROVED) JUNE 21ST - 12:00 

 
 
HOUSE SHADING EXTENT (AS BUILT) JUNE 21ST - 12:00 
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HOUSE SHADING EXTENT (AS APPROVED) JUNE 21ST – 15:30 

 
 
HOUSE SHADING EXTENT (AS BUILT) JUNE 21ST – 15:30 
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HOUSE SHADING EXTENT (AS APPROVED) JUNE 21ST – 18:00 

 
 
HOUSE SHADING EXTENT (AS BUILT) JUNE 21ST – 18:00 
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HOUSE SHADING EXTENT (AS APPROVED) JUNE 21ST – 21:00 

 
 
HOUSE SHADING EXTENT (AS BUILT) JUNE 21ST – 18:00 
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DECEMBER 
HOUSE SHADING EXTENT (AS APPROVED) DECEMBER 22 AT 09:00 

 
 
HOUSE SHADING EXTENT (AS BUILT) DECEMBER 22 AT 09:00 

 
HOUSE SHADING EXTENT (AS APPROVED) DECEMBER 22 AT 12:00 
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HOUSE SHADING EXTENT (AS BUILT) DECEMBER 22 AT 12:00 
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HOUSE SHADING EXTENT (AS APPROVED) DECEMBER 22 AT 15:30 

 
 
HOUSE SHADING EXTENT (AS BUILT) DECEMBER 22 AT 15:30 

 
 
 


