
Agenda Item No 4

Planning and Development Board


20 June 2011

Planning Applications

Report of the 

Head of Development Control

1
Subject

1.1
Town and Country Planning Act 1990 – applications presented for determination.

2
Purpose of Report

2.1
This report presents for the Board decision, a number of planning, listed building, advertisement, proposals, together with proposals for the works to, or the felling of trees covered by a Preservation Order and other miscellaneous items.

2.2
Minerals and Waste applications are determined by the County Council.  Developments by Government Bodies and Statutory Undertakers are also determined by others.  The recommendations in these cases are consultation responses to those bodies.

2.3
The proposals presented for decision are set out in the index at the front of the attached report.

2.4
Significant Applications are presented first, followed in succession by General Development Applications; the Council’s own development proposals; and finally Minerals and Waste Disposal Applications.  .

3
Implications

3.1
Should there be any implications in respect of:

Finance; Crime and Disorder; Sustainability; Human Rights Act; or other relevant legislation, associated with a particular application then that issue will be covered either in the body of the report, or if raised at the meeting, in discussion.

4
Site Visits

4.1
Members are encouraged to view sites in advance of the Board Meeting.  Most can be seen from public land.  They should however not enter private land.  If they would like to see the plans whilst on site, then they should always contact the Case Officer who will accompany them.  Formal site visits can only be agreed by the Board and reasons for the request for such a visit need to be given.

4.2
Members are reminded of the “Planning Protocol for Members and Officers dealing with Planning Matters”, in respect of Site Visits, whether they see a site alone, or as part of a Board visit.

5
Availability

5.1
The report is made available to press and public at least five working days before the meeting is held in accordance with statutory requirements. It is also possible to view the papers on the Council’s web site www.northwarks.gov.uk 

5.2 The next meeting at which planning applications will be considered following this meeting, is due to be held on Monday, 18 July 2011 at 6.30pm in the Council Chamber at the Council House.

Planning Applications – Index

	Item

No
	Application

No
	Page

No
	Description
	General / Significant


	1
	PAP/2008/0369
	4
	 151 Plank Lane, Water Orton 
Erection of eight new two bedroom, two storey houses, with associated parking, comprising of 6 terraced dwellings and 2 semi detached dwellings.  Demolition of Granny flat attached to 151 Plank Lane, Construction of new private access road.
	General


	2
	PAP/2008/0405 & 
PAP/2008/0407
	32
	 Britannia Works, Coleshill Road, Atherstone 
Development of existing industrial/employment site for residential use and heritage centre.  Conversion of existing factory buildings to residential use and heritage centre.  Demolition of selected existing buildings.  Construction of new-build residential blocks
	General


	3
	PAP/2010/0189
	39
	Yew Tree Cottage, 114-116 Birmingham Road, Whitacre Heath 
Retrospective application to retain changes to fenestration and doors and removal of half timbered effect to residential outbuilding..
	General


	4
	PAP/2010/0385
	44
	The Hollies, 2 Birmingham Road, Coleshill  
Erection of three flats as an extension to the existing residential building
	General


	5
	PAP/2011/0088
	56
	Gun Hill Post Office, Gun Hill, Arley 
Change of Use of retail (A1) to mixed A1 and A5 use
	General


	6
	PAP/2011/0169
	61
	14 Chaytor Road, Polesworth  
Two storey side extension
	General


	7
	PAP/2011/0259
	67
	MIRA Technology Park Ltd, Watling Street 
Development of business/technology campus comprising replacement MIRA headquarters, office, research and manufacturing facilities, hotel and local facilities including retail/cafe/restaurant, indoor and outdoor leisure, ancillary energy generation plant/equipment, internal access roads, car parking, landscaping drainage and associated works and creation of new improvement access points, widening of A5, associated earth works and landscaping
	General


	8
	PAP/2011/0260
	129
	 Land South of Rowland Way, Atherstone 
Removal of hedgerows on site
	General


General Development Applications

(1)
Application No: PAP/2008/0369
151 Plank Lane, Water Orton
Erection of eight new two bedroom, two storey houses, with associated parking, comprising of 6 terraced dwellings and 2 semi detached dwellings; demolition of granny flat attached to 151 Plank Lane; and construction of new private access road for Mrs Lyn Mallee, Arden Properties.
Introduction

This application is reported to Board as a consequence of there being a Section 106 Agreement involved and proposed changes to the terms of that agreement. At the last meeting (report enclosed at Appendix A), Members requested that the agreement terms allowing for review of the affordable housing provision were tightened, and that a clause be inserted to require the affordable housing element be provided first.

The proposed plans remain unchanged and were as appendices to the April and May Board reports enclosed at Appendix A and B. The site description and assessment is included in those appendices.

It should also be noted that this application is wholly unrelated to the anticipated submission of a large scale housing application for land around Plank Lane.

Background

This application was originally deferred in October 2008 for a site visit, and subsequently approved in December 2008, subject to conditions and the completion of a Section 106 Agreement for affordable housing and an open space financial contribution (Appendix C).

Since then, there have been continued negotiations between the applicant, case officer and the Council’s Housing officers to ensure the terms of this agreement are appropriate to meet the affordable housing requirements. Following an agreed draft agreement being prepared, the applicant has been seeking funding from the banks ahead of them being party to this agreement.

Reference should be made to (a), (b) and (c) at Appendix B, which sets out the former and proposed situation in respect of viability of affordable housing. It was recommended in that report that the changes to the agreement be supported.

Observations

At the April meeting, Members requested that in recognition of allowing a reduced, but still above the minimum required, affordable housing provision; the agreement terms allow for review of this provision if some time passes before implementation. This would allow scope for a greater provision to be explored with reference to the economic situation at that time. At the last meeting, Members requested that this review clause be tightened to specify that the original provision of affordable housing be sought as the benchmark if development has not occurred within 2 years. It was also motioned that the affordable housing element of the entire development be made available prior to any units being made available on the open market.

This has been put to the applicant. Concern is raised that a definitive requirement for 6 units after 2 years could throw the project into financial difficulty or failure at that point. Due to the uncertainty this poses, it would be the case that either (a) the agreement is not signed and permission not granted, or (b) the permission would never be implemented. Both of these scenarios would result in no affordable units being provided – contrary to a key priority for the Council. In order to quell concerns, the applicant reassures the Board that they have no intention of stalling once permission is granted, and as such have agreed to the review trigger being related to the provision of the 4 units, and not the implementation of the permission. This effectively means that the applicant, in order to avoid the risk of review, will need to implement and complete the development as quickly as possible. However, the clause also ensures that the financial viability of the scheme is still relevant in deciding the number of affordable units to be provided if the review trigger is reached – a reasonable approach given the continuing economic uncertainties. Separately, the applicant raises no objection to the request that 4 units of affordable housing are provided before any open market units.

As such, the agreement has been amended accordingly, and this can be viewed at Appendix C. The relevant clauses are paragraphs 9.2 and 9.3. It is considered that the draft agreement should be supported as proposed.

Recommendation

That the Section 106 Agreement, which is yet to be signed, be varied to allow the provision of 4 affordable dwellings alongside the unchanged contribution towards open space, as well as including a mechanism for review at 2 years should 4 affordable units have not yet been provided and that affordable units are provided prior to open market units; and that following the completion of this agreement, permission subject to conditions outlined in the Schedule at Appendix D, be granted for the proposed development.

BACKGROUND PAPERS

Local Government Act 1972 Section 100D, as substituted by the Local Government Act, 2000 Section 97

Planning Application No: PAP/2008/0369
	Background Paper No
	Author
	Nature of Background Paper
	Date

	1
	Head of Development Control
	Letter to applicant
	25/5/2011

	2
	Applicant
	Email to Case Officer and draft Section 106 Agreement
	7/6/2011

	3
	Case Officer
	Email to applicant
	7/6/2011


Note:
This list of background papers excludes published documents which may be referred to in the report, such as The Development Plan and Planning Policy Guidance Notes.

A background paper will include any item which the Planning Officer has relied upon in preparing the report and formulating his recommendation.  This may include correspondence, reports and documents such as Environmental Impact Assessments or Traffic Impact Assessments.
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(Board report May 2011)

General Development Applications

(1)
Application No: PAP/2008/0369
151 Plank Lane, Water Orton
Erection of eight new two bedroom, two storey houses, with associated parking, comprising of 6 terraced dwellings and 2 semi detached dwellings; demolition of granny flat attached to 151 Plank Lane; and construction of new private access road for Mrs Lyn Mallee, Arden Properties.
Introduction

This application is reported to Board as a consequence of there being a Section 106 Agreement involved and proposed changes to the terms of that agreement. At the last meeting (report enclosed at Appendix A), Members requested that the agreement terms also allow for review of the affordable housing provision.

The proposed plans remain unchanged and are included in the Board report enclosed at Appendix B (December 2008). The site description and assessment is included in the Board report enclosed at Appendix C (October 2008). 

It should also be noted that this application is wholly unrelated to the anticipated submission of a large scale housing application for land around Plank Lane.

Background

This application was originally deferred in October 2008 for a site visit, and subsequently approved in December 2008, subject to conditions and the completion of a Section 106 Agreement for affordable housing and an open space financial contribution (Appendix B).

Since then, there have been continued negotiations between the applicant, case officer and the Council’s Housing officers to ensure the terms of this agreement are appropriate to meet the affordable housing requirements. Following an agreed draft agreement being prepared, the applicant has been seeking funding from the banks ahead of them being party to this agreement.

Reference should be made to (a), (b) and (c) at Appendix A, which sets out the former and proposed situation in respect of viability of affordable housing. It was recommended in that report that the changes to the agreement be supported.

Observations

At the last meeting, Members requested that in recognition of allowing a reduced, but still above the minimum required, affordable housing provision; the agreement terms allow for review of this provision if some time passes before implementation. This would allow scope for a greater provision to be explored with reference to the economic situation at that time.

This has been put to the applicant who comments that the permission would only be valid for three years, and thus a review would naturally occur then if the scheme was still to be pursued. In addition, lending is offered on the basis of the permission granted and any legal documents attached to that permission. To seek review of provision after the dwellings are built but before they are all/partly sold/rented would be unreasonable as it could leave the developer in arrears. However, the applicant is agreeable to a review mechanism at 2 years should the permission have not been implemented by that date.

A copy of the draft agreement can be viewed at Appendix D, with the relevant clause at paragraph 9.2. It is considered that the draft agreement should be supported as proposed.

Recommendation

That the Section 106 Agreement, which is yet to be signed, be varied to allow the provision of 4 affordable dwellings alongside the unchanged contribution towards open space, as well as including a mechanism for review at 2 years should the permission have not yet been implemented; and that following the completion of this agreement, permission subject to conditions outlined in the report at Appendix B be granted for the proposed development.

BACKGROUND PAPERS

Local Government Act 1972 Section 100D, as substituted by the Local Government Act, 2000 Section 97

Planning Application No: PAP/2008/0369
	Background Paper No
	Author
	Nature of Background Paper
	Date

	1
	Applicant’s Accountant
	Letter confirming new owner of  applicant company
	1/4/2011

	2
	Applicant
	Build cost calculations and Cost/Recovery calculations
	4/4/2011

	3
	Case Officer
	Email to applicant
	5/4/2011

	4
	Head of Development Control
	Letter to applicant
	12/4/2011

	5
	Applicant
	Email to Case Officer and draft Section 106 Agreement
	10/5/2011


Note:
This list of background papers excludes published documents which may be referred to in the report, such as The Development Plan and Planning Policy Guidance Notes.

A background paper will include any item which the Planning Officer has relied upon in preparing the report and formulating his recommendation.  This may include correspondence, reports and documents such as Environmental Impact Assessments or Traffic Impact Assessments.
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(Board report April 2011)

General Development Applications

(1)
Application No: PAP/2008/0369
151 Plank Lane, Water Orton
Erection of eight new two bedroom, two storey houses, with associated parking, comprising of 6 terraced dwellings and 2 semi detached dwellings; demolition of granny flat attached to 151 Plank Lane; and construction of new private access road for Mrs Lyn Mallee, Arden Properties.
Introduction

This application is reported to Board as a consequence of there being a Section 106 Agreement involved and proposed changes to the terms of the agreement, and previous concerns from local Members.

The site characteristics and proposal are described in the Board report enclosed at Appendix B (October 2008). The proposed plans remain unchanged from the date of that report.

It should also be noted that this application is wholly unrelated to the anticipated submission of a large scale housing application for land around Plank Lane.

Background

Members will recall this was originally deferred in October 2008 for a site visit, and subsequently approved, subject to conditions and the completion of a Section 106 Agreement for affordable housing and an open space financial contribution in December 2008 (Board report at Appendix A).

Since then, there have been continued negotiations with the applicant, case officer and the Council’s Housing officers to ensure the terms of this agreement are appropriate to meet the affordable housing requirements. Following an agreed draft agreement being prepared, the applicant has been seeking funding from the banks ahead of them being party to this agreement.

Observations

a)
The former situation

The great majority of this site is within the defined development boundary for Water Orton and thus there is no objection in principle to the proposal. However, the proposal includes Green Belt land, where there is a presumption against the grant of planning permission for inappropriate development, which includes new residential development. The main issue thus focussed on whether there were “very special circumstances” of such weight here to warrant overriding the above presumption.

The original proposal sought to provide affordable housing well over the minimum required by Development Plan policy and the SPD on Affordable Housing, and was a matter of substantive weight. Additional weight was also afforded by the West Midlands Regional Spatial Strategy, and an identified shortage of affordable properties with the Borough.

The Green Belt land used would be minimal, and only to provide the access road. In other words there would be no buildings on this piece of land. Those access works, by definition in planning terms, are supported in Government guidance where they maintain openness and do not conflict with the purposes of including land within the Green Belt. As the land amounts to only 5% of the development site, would contain no new buildings or other structures, and have replacement hedgerow and other planting; it was not considered that there was a material impact on the openness of the Green Belt hereabouts such that the very special circumstances necessary in this case are proven, and that they outweigh the presumption against the grant of planning permission.

This assessment is outlined in full at Appendix B.

b)
The present situation

Members will no doubt be aware of the economical difficulties facing the housing sector. The rate and levels of loaning has significantly reduced since late 2008, and is having a material impact on the viability on many development proposals both across the Borough and the country. Consequently, the applicant has been unable to secure funding for the proposal in its current state.

In response, the applicant has chosen to purchase the land covered by this application to negate the need for a mortgage lender to be party to the Section 106 Agreement. However, irrespective of whether a mortgage lender would be involved or not, the viability of the proposal is now compromised by the tenure split, presently standing at 6 affordable dwellings and 2 for market sale. Consequently, the applicant has been asked to demonstrate the viability of the scheme subject to variations of the tenure split. It has been shown the scheme would not either break even or be profitable on a 6:2 or 5:3 split. However, an equal balance of 4 affordable and 4 market dwellings does provide a level of profit.

c)
Very Special Circumstances

As outlined above, Members previously voted to approve the application on the basis of special circumstances being proven. These were namely:

· No material impact on openness

· A significant over provision of affordable housing, thus contributing to an identified need

The material impact on openness remains unaltered, and the same weight is afforded as it was previously.

In terms of the affordable housing, Members are reminded that if the site were to exclude any use of Green Belt land, the affordable housing contribution minimum of 40% is a material fall back for the applicant. This would amount to only 3 dwellings being made available for affordable housing purposes. Therefore, there is still some weight afforded to this application by virtue of 4 affordable dwellings being proposed, and this contributes towards proving special circumstances.

Thus, in the context of an indentified affordable housing need within Water Orton for couples and families, which remains just as urgent as two years ago, and recognition of the continuing difficulties in the economic arena, it is considered that the application should still be supported.

Recommendation

That the Section 106 Agreement, which is yet to be signed, be varied to allow the provision of 4 affordable dwellings alongside the unchanged contribution towards open space; and that following the completion of this agreement, permission subject to conditions outlined in the report at Appendix A be granted for the proposed development.
BACKGROUND PAPERS

Local Government Act 1972 Section 100D, as substituted by the Local Government Act, 2000 Section 97

Planning Application No: PAP/2008/0369
	Background Paper No
	Author
	Nature of Background Paper
	Date

	1
	Council’s Solicitor
	Email to Case Officer
	21/11/2008

	2
	Case Officer
	Email to Applicant
	28/11/2008

	3
	Applicant
	Draft Agreement and Title
	6/2/2009

	4
	Case Officer
	Email to Applicant
	6/2/2009

	5
	Applicant
	Email to Case Officer
	6/2/2009

	6
	Forward Planning Officer
	Email to Case Officer
	16/2/2009

	7
	Forward Planning Officer
	Email to Case Officer
	23/2/2009

	8
	Housing Officer
	Email to Case Officer
	25/9/2009

	9
	Case Officer
	Draft Agreement and email
	9/3/2009

	10
	Applicant
	Email to Case Officer
	10/8/2009

	11
	Housing Officer
	Email to Case Officer
	24/8/2009

	12
	Housing Officer
	Email to Case Officer
	9/9/2009

	13
	Case Officer
	Email to Applicant
	29/9/2009

	14
	Forward Planning Officer
	Email to Case Officer
	14/10/2009

	15
	Housing Officer
	Email to Case Officer
	22/10/2009

	16
	Case Officer
	Email to Applicant
	23/10/2009

	17
	Applicant
	Draft Agreement
	13/11/2009

	18
	Case Officer
	Email to Applicant
	16/11/2009

	19
	Land Owner
	Email to Case Officer
	19/11/2009

	20
	Case Officer
	Email to Land Owner
	20/11/2009

	21
	Council’s Solicitor
	Amended Draft Agreement
	19/11/2009

	22
	Case Officer
	Email to Applicant
	23/11/2009

	23
	Head of Developm't Control
	Email to Council’s Solicitor
	23/11/2009

	24
	Case Officer
	Email to Council’s Solicitor
	3/2/2010


	25
	Case Officer
	Draft Agreement and email
	3/2/2010

	26
	Case Officer
	Email to Land Owner
	3/2/2010

	27
	Housing Officer
	Email to Applicant
	5/2/2010

	28
	Case Officer
	Draft Decision Notice
	25/3/2010

	29
	Land Owner
	Email to Case Officer
	23/6/2010

	30
	Case Officer
	Email to Land Owner
	24/6/2010

	31
	Applicant
	Email to Case Officer
	24/6/2010

	32
	Land Owner
	Email to Case Officer
	21/9/2010

	33
	Case Officer
	Email to Land Owner
	22/9/2010

	34
	Case Officer
	Emails to Applicant
	22/9/2010

	35
	Case Officer
	Email to Land Owner
	30/9/2010

	36
	Waterloo Housing
	Email to Case Officer
	6/10/2010

	37
	Applicant
	Emails to Case Officer
	25+28/3/2010

	38
	Case Officer
	Emails to Applicant
	28/3/2010


Note:
This list of background papers excludes published documents which may be referred to in the report, such as The Development Plan and Planning Policy Guidance Notes.

A background paper will include any item which the Planning Officer has relied upon in preparing the report and formulating his recommendation.  This may include correspondence, reports and documents such as Environmental Impact Assessments or Traffic Impact Assessments.
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Draft Section 106 Agreement

Planning Agreement

DATED




2011

(1) NORTH WARWICKSHIRE BOROUGH COUNCIL

-and-

(2) Lyn Elizabeth Mallee of Arden Properties

16 Hillwood Common Road (Applicant and Joint Land Owner)

(3) Mark and Lisa Watkins of 39 Edge Hill Road (Joint Land Owner)

A G R E E M E N T

UNDER SECTION 106 TOWN AND COUNTRY PLANNING ACT 1990

RELATING TO LAND AT

_____________________________________________

Rear of 151 Plank Lane, Water Orton, B46 1SG

_____________________________________________

in the County of Warwick

THIS AGREEMENT is made the

day of 


 Two Thousand and Eleven BETWEEN:-

(1)
NORTH WARWICKSHIRE BOROUGH COUNCIL of The Council House, South Street, Atherstone, Warwickshire CV9 1BD (“the Council”)

and

(2)
Lyn Elizabeth Mallee of 16 Hillwood Common Road, Sutton Coldfield, B75 5QJ (“the Applicants and joint land owner”)

and

(3)
Mark and Lisa Watkins of 39 Edge Hill Road, Sutton Coldfield, B74 4PD (“Joint land Owners”)


Definitions

The Land means property and land at 151 Plank Lane, Water Orton – Title Number: WK347492.

Local Housing Allowance means the maximum amount of rent allowable in accordance with the Housing Benefit Regulations 2006 SI 2006/213 (as amended) or any successor legislation.

Registered Provider means a registered social landlord or other registered provider of social housing in accordance with the provisions of the Housing and Regeneration Act 2008 who is registered with the Homes and Communities Agency pursuant to that Act and has not been removed from the register.

HomeBuy scheme means the government scheme administered by the Homes and Communities Agency

Completion means the point at which a National Housing Building Certificate (or equivalent Housing Defects Indemnity/Warranty) is issued for a Dwelling

BACKGROUND

1. The Council is the Local Planning Authority for the purposes of the Town and Country Planning Act 1990 (“the Act”) for the Land.

2. The Applicants are the owners of the land.

3. The Owners are the registered proprietors of the Land.

4. A planning application has been made to the Council under reference (PAP/2008/0369) for planning permission for EIGHT residential dwellings (“the Development”) on the Land.

5. The Council has resolved to grant Planning Permission for the Development subject to conditions and subject to the completion of this Agreement for the purpose of providing affordable housing within the development (“the Planning Permission”).

6. This Deed is made pursuant to Section 106 of the Town and Country Planning Act 1990 to the intent that it shall bind the Owner, Applicant and successors in title to each and every part of the Land and the covenants contained herein are planning obligations for the purposes of Section 106 of that Act.

7. APPLICANT AND OWNERS’ OBLIGATIONS

The Applicant and the Owners herby covenant with the Council that:

7.1. Should the Planning permission be implemented within the meaning of section 56 of the Planning Act 1990, to provide FOUR, two bedroom dwellings (“the Dwellings”) to be made available as follows:

(i) The Dwellings will be occupied only by those nominated by the Council;

(ii) The Applicant will ensure that details of the Dwellings will be made available to the Council six months prior to completion;

(iii) If after 6 weeks after completion or any subsequent vacancy of the Dwellings no nomination is forthcoming in accordance with paragraph (i) above that Dwelling may be offered for rent privately, or sold in accordance with paragraph (v) and (vi) hereof;

(iv) Where in accordance with the preceding paragraphs any of the Dwellings are rented to those nominated by the Council or privately rented, the rent charged shall not exceed the Local Housing Allowance for that Dwelling;

(v) Where in accordance with paragraph (iii) above any of the Dwellings are sold that Dwelling will first be offered for sale to a Registered Provider for four months and if no sale can be agreed within that time the Dwelling will be offered for sale via the HomeBuy scheme using an agent approved in writing by the Council;

(vi) If no sale is agreed with eight months of being offered for sale in accordance with this section a Dwelling may be sold on the open market.

7.2. The Applicant or Owners shall not carry out the Development except in accordance with the Planning Permission.

7.3. Before the first construction of a dwelling pursuant to the Planning Permission, the developer will submit details, in writing to the Council’s Head of Development Control, of the FOUR dwellings for approval in writing.

7.4. Not to allow first residential occupation of any dwelling constructed pursuant to the Planning Permission until completion of FOUR of the Dwellings.

7.5. Prior to commencement of the Development the Applicant agrees to pay to the Council £5730.56 as a contribution towards the enhancement of Open Spaces and Play Equipment to be used by the Council in accordance with paragraph 9.3.

8. COUNCIL COVENANTS

The Council covenants that:

8.1. It will immediately issue the Planning Permission subject to conditions.

8.2. Upon the written request of the Owner, Applicant or its successor in title, from time to time it will give written confirmation that (if that be the case) the obligations in clause 7 have been carried out as far as is required at the date of confirmation.

8.3. The contribution detailed in paragraph 7.5 will be spent in Water Orton only and within 3 years of receiving it. The Council will take reasonable steps to inform the public of where and for what the contribution has been used for and also inform the Applicant by letter on request.

9. AGREEMENTS BETWEEN THE PARTIES

It is agreed between the parties:

9.1. If the Planning Permission is revoked or withdrawn or expires, before the Development has been initiated within the meaning of Section 56 of the Act, this Agreement shall cease to have effect.

9.2. If 4 units of affordable housing have not been made available within a 2 year period, effective from the date of planning permission approval, the local Authority reserve the right to request a review of the Section 106 agreement to assess the financial viability to increase the percentage of affordable housing to 6 units.

9.3. All affordable housing is to be made available for occupancy in accordance with clause 7.1 prior to any other units being made available for occupancy. 

9.4. The Owner, Applicant or its successors in title shall not at any future date seek to serve a purchase notice or otherwise seek compensation from the Council in respect of the land on the grounds that it has become incapable of reasonable beneficial use in its existing state as a result of the completion of this agreement.
9.5. The Applicant shall pay to the Council, on completion of this Agreement, the Council’s reasonable legal costs in connection with the negotiation, preparation and completion of the Agreement such costs not exceeding £1250.
9.6. Nothing in this Agreement will create any rights in favour of any person pursuant to the Contracts (Rights of Third Parties) Act 1999.
9.7. Nothing in this Agreement shall be construed or implied so as to prejudice or affect the rights, discretions, powers, duties and obligations of the Council under all statutes, bye-laws, statutory instruments, orders or regulations in the exercise of its functions as a local authority or require the Council to spend capital money.
9.8. All notices, approvals, consents or other documents involving the Council under the provisions of this Agreement shall be issued by or served on the Council’s Head of Development Control at The Council House, South Street, Atherstone, Warwickshire, CV9 1DE.
9.9. This Agreement shall be registerable as a Local Land Charge for the purposes of the Local Land Charges Act 1975.

9.10. No person shall be liable for any breach of non performance or non observance of the covenants, restrictions or obligations contained in this Deed that occur after they have parted with their interest in the land or that part in respect of which such breach, non performance or non observance occurs, but without prejudice to their liability for any subsisting breach prior to parting with such interest.

9.11. Any dispute or difference which shall at any time hereafter arise between the parties hereto concerning this Deed shall be referred to a single arbitrator to be agreed upon by the parties to the dispute or in default of agreement to be nominated by the president (or other officer for the time being delegated to make such appointment) for the time being of the Royal Institute of Chartered Surveyors.

THE COMMON SEAL of NORTH

)

WARWICKSHIRE BOROUGH COUNCIL
)

was hereunto affixed in the presence of:
)

Designated Officer:

Lyn Elizabeth Mallee:

Signed:





Date:

Witnessed by:

Mark Richard Watkins

Signed:





Date:

Witnessed by:

Lisa Watkins:

Signed:





Date:

Witnessed by:

AGREEMENT

(under Section 106 of the Town and Country Planning Act 1990)

Relating to Land at:

151 Plank lane, Water Orton, B46 1SG WK347492









Appendix D
Recommendation

That planning permission be Granted subject to a Section 106 Agreement together with the following conditions:
1.
The development to which this permission relates must be begun not later than the expiration of three years from the date of this permission.

REASON

To comply with Section 91 of the Town and Country Planning Act 1990, as amended by Section 51 of the Planning and Compulsory Purchase Act 2004, and to prevent an accumulation of unimplemented planning permissions.

2.
The development hereby approved shall not be carried out otherwise than in accordance with the plans numbered 27/CM/16F, 27/CM/20F, 27/CM/21C, 27/CM/22a & 27/CM/23c received by the Local Planning Authority on 24 October 2008 and the Tree Survey Schedule prepared by Central Tree Services Ltd received by the Local Planning Authority on 21 August 2008.

REASON

To ensure that the development is carried out strictly in accordance with the approved plans.

3.
No development shall be commenced before samples of the facing bricks, roofing tiles & stone to be used have been submitted to and approved by the Local Planning Authority in writing.  The approved materials shall then be used.

REASON

In the interests of the amenities of the area.

4.
No development shall take place until there has been submitted to and approved in writing by the Local Planning Authority a plan indicating the positions, design, materials and type of screen walls/fences to be erected. The approved screen walls/fences shall be erected before the dwellings hereby approved are first occupied and shall subsequently be maintained.

REASON

In the interests of the amenities of the area.

5.
No development shall take place on the site until the implementation of a programme of archaeological work has been secured in accordance with a written scheme of investigation which has been submitted to and approved in writing by the Local Planning Authority.

REASON

To ensure the recording of any items of archaeological interest.

6.
An investigation and risk assessment, in addition to any assessment provided with the planning application, must be completed in accordance with a scheme to assess the nature and extent of any contamination on the site. The contents of the scheme are subject to the approval in writing of the Local Planning Authority. The investigation and risk assessment must be undertaken by competent persons and a written report of the findings must be produced. The written report is subject to the approval in writing of the Local Planning Authority. The report of the findings must include:

(i) a survey of the extent, scale and nature of contamination; 

(ii) an assessment of the potential risks to: 

· human health, 

· property (existing or proposed) including buildings, crops, livestock, pets, woodland and service lines and pipes, 

· adjoining land, 

· groundwaters and surface waters, 

· ecological systems, 

· archeological sites and ancient monuments

(iii) A detailed remediation scheme to bring the site to a condition suitable for the intended use by removing unacceptable risks to human health, buildings and other property and the natural and historical environment must be prepared, and is subject to the approval in writing of the Local Planning Authority. The scheme must include all works to be undertaken, proposed remediation objectives and remediation criteria, timetable of works and site management procedures.

REASON

To ensure that risks from land contamination to the future users of the land and neighbouring land are minimised, together with those to controlled waters, property and ecological systems, and to ensure that the development can be carried out safely without unacceptable risks to workers, neighbours and other offsite receptors [in accordance with policy ENV6 of the adopted Local Plan 2006].

7.
Before the development commences a scheme for the construction of the foul & surface water drainage system shall be submitted to and approved in writing by the Local Planning Authority.  The development shall only be carried out in accordance with the approved details, and no house hereby approved shall be occupied until such time as these approved measures have been implemented in full.

REASON

To prevent pollution of the water environment.

8.
The development hereby permitted shall not be commenced until a scheme for the provision of adequate water supplies and fire hydrants, necessary for fire fighting purposes at the site, has been submitted to, and approved in writing by, the Local Planning Authority.  The development shall not then be occupied until the scheme has been implemented to the satisfaction of the Local Planning Authority.

REASON

In the interests of fire safety

9.
Before the commencement of the development, a landscaping scheme shall be submitted to the Local Planning Authority for approval.

REASON

In the interests of the amenities of the area.

10.
All planting, seeding or turfing comprised in the approved details of landscaping shall be carried out in the first planting and seeding seasons following the occupation of the buildings or the completion of the development, whichever is the sooner; and any trees or plants which, within a period of 5 years from the date of planting die, are removed or become seriously damaged or diseased shall be replaced in the next planting season with others of similar size and species.

REASON

In the interests of the amenities of the area.

11.
No development or site works whatsoever shall commence on site until details of measures for the protection of trees and hedgerows have been submitted to and approved in writing by the Local Planning Authority.

REASON

In the interests of the amenities of the area.

12.
No development or site works whatsoever shall commence on site until the measures approved in Condition No 11 above have been implemented in full.

REASON

In the interests of the amenities of the area.

13.
No street or car park lighting shall be placed or erected on the site without details first having been submitted to, and approved in writing, by the Local Planning Authority.

REASON

In the interests of the amenities of the area.

14.
Any windows on the north elevation of plot 6 and west elevation of plot 7 shall be non opening and glazed with obscured glass and shall be permanently maintained in that condition.

REASON

To protect the privacy of the adjoining property and to prevent overlooking.

15.
No work relating to the construction of the development hereby approved, including works of demolition or preparation prior to operations, or internal painting or fitting out, shall take place before the hours of 0730 nor after 1800 Monday to Friday; before the hours of 0800 nor after 1300 Saturdays and not at any time on Sundays or recognised public holidays.

REASON

To protect the amenities of the occupiers of nearby properties during the construction period.

16.
There shall be no delivery or construction traffic arriving at or exiting from the site between the hours of 0830 and 0915 and 1445 and 1530 Monday to Friday during school term times.

REASON

In the interests of highway safety

17.
The development shall not be commenced until amended plans of the development have been submitted showing the access road and bellmout. no work shall commence until these plans have first been approved in writing by the Local Planning Authority. Only the approved measures shall then be implemented.

REASON

In the interests of safety on the public highway.

18.
The development hereby permitted shall not be occupied until visibility splays have been provided to the vehicular access to the site with ‘y’ distances of 43.0 metres in both directions, and with ‘x’ distances of 2.4 metres to the near edge of the public highway carriageway to the east splay and 4.5 metres to the west splay.

REASON

In the interests of safety on the public highway.

19.
The access to the site for vehicles shall not be used unless a bellmouth has been laid out and constructed within the public highway in accordance with the standard specification of the Highway Authority.

REASON

In the interests of safety on the public highway.

20.
The access to the site for vehicles shall not be used until it has been provided with not less than 6.0 metre kerbed radiused turnouts on each side.

REASON

In the interests of safety on the public highway.

21.
The access to the site for vehicles shall not be used in connection with the development hereby permitted until it has been surfaced with a bound material for a distance of 7.5 metres as measured from the near edge of the public highway carriageway in accordance with details to be approved in writing by the Local Planning Authority.

REASON

In the interests of safety on the public highway.

22.
The development hereby permitted shall not be occupied until an access for vehicles has been provided to the site not less than 5.0 metres in width for a distance of 7.5 metres, as measured from the near edge of the public highway carriageway.

REASON

In the interests of safety on the public highway.

23.
The development hereby permitted shall not be commenced until a scheme for the provision of adequate water supplies and fire hydrants, necessary for fire fighting purposes at the site, has been submitted to, and approved in writing by, the Local Planning Authority.  The development shall not then be occupied until the scheme has been implemented to the satisfaction of the Local Planning Authority.

REASON

In the interests of fire safety

24.
Before development commences, a bat detector survey should be carried out. This must be undertaken between May and September. Should any roosts be detected, a European Species Licence must be obtained before the commencement of any works. Furthermore, contractors should be made aware of those protected species that may occur on the site and the action to be taken if they are encountered.

REASON

In the interests of the biodiversity and natural amenities of the area.
Notes

1. 
This Decision Notice must be read in conjunction with a Planning Obligation completed under the terms of Section 106 of the Town and Country Planning Act 1990 (as amended).  You are advised to satisfy yourself that you have all the relevant documentation.

2. 
The applicant is advised that to comply to the standard of works to trees, the work should be carried out in accordance with British Standard 3998 "Recommendations for Tree Work".

3. 
Public footpath number M40 must remain unobstructed and open for public use at all times during and after construction. It is an offence to obstruct or damage public footpaths. This permission does not authorise the interference in any way of the footpath which must be properly protected. Any furniture installed upon the legal line should conform to British Standards.


If required Warwickshire County Council's Countryside Team (01926 413427) can provide advice about the protection of public footpath during the construction of the development, further information regarding the exact location of M40 and a suitable specification for a gate.

4. 
The Development Plan policies which are relevant to this Decision are as follows: North Warwickshire Local Plan 2006 (Saved policies): CORE POLICY 2, ENV2, ENV3, ENV4, ENV8, ENV9, ENV11, ENV12, ENV13, ENV14, HSG2, HSG4, TPT1, TPT3 and TPT6; A Guide for the Design of Householder Developments SPG (2003), Water Orton Village Design Statement SPG (2003), Affordable Housing SPD (2008) and Green Space Strategy SPD (Draft 2008); Regional Spatial Strategy (Phase 2 Revision - Preferred Options 2007) - CF2 (part C & paragraphs 3.47, 6.25 & 6.49).

5. 
Condition numbers 19, 20, 21 & 22 require works to be carried out within the limits of the public highway. Before commencing such works the applicant must enter into a Highway Works Agreement with the Highway Authority under the provisions of Section 184 of the Highways Act 1980. Application to enter into such an agreement should be made to the Development Group, Warwickshiore County Council, Environment & Economy Directorate, Shire Hall, Warwick, CV34 4SX.

In accordance with Traffic Management Act 2004 it is necessary for all works in the Highway to be noticed and carried out in accordance with the requirements of the New Roads and Streetworks Act 1991 and all relevant Codes of Practice. Before commencing any Highway works the applicant must familiarise themselves with the notice requirements, failure to do so could lead to prosecution. Application should be made to the Street Works Manager, Budbrooke Depot, Old Budbrooke Road, Warwick, CV35 7DP. For works lasting ten days or less, ten days notice will be required. For works lasting longer than 10 days, three months notice will be required.

6.
Works should avoid disturbance to nesting birds wherever possible. If works overlap or coincide with the bird breeding season, a suitably qualified ecologist should inspect the site immediately prior to the commencement of works and advise on any necessary protective measures to be taken. There is the potential for badgers to also use the site. Any steep-sided holes must either be covered overnight or left with a ramp to allow any animal a means of escape should they fall in.
Justification

The proposal conflicts with saved policies CORE POLICY 2 and ENV2 of the North Warwickshire Local Plan 2006. However, the identified need for affordable housing provision within North Warwickshire under the West Midlands Regional Spatial Strategy and within the Affordable Housing SPD (2008) are material considerations and are sufficient to in favour of the proposal and to outweigh the policies referred to above.

The proposal is however in accordance with saved policies ENV3, ENV4, ENV8, ENV9, ENV11, ENV12, ENV13, ENV14, HSG2, HSG4, TPT1, TPT3 and TPT6 of the North Warwickshire Local Plan 2006; A Guide for the Design of Householder Developments SPG (2003), Water Orton Village Design Statement SPG (2003), Affordable Housing SPD (2008) & Green Space Strategy SPD (Draft 2008).

Overall it is considered that the proposal provides a significant affordable housing contribution in Water Orton without significant detriment to the amenities of the area.
(2)
Application Nos PAP/2008/0405 and PAP/2008/0407
Britannia Works (Former Hatting Factory), Coleshill Road, Atherstone, CV9 2AB

Full Planning Application and Listed Building Application for the Development of the Existing Industrial/Employment Site for Residential Use and Heritage Centre; Conversion of Existing Factory Buildings to Residential Use and Heritage Centre; Demolition of Selected Existing Buildings and Construction of New-Build Residential Blocks. Total number of apartments = 62 units. 

For Benfield Homes Ltd

Introduction

The receipt of this application is reported to the Board in view of its significance to the town, such that Members can understand the proposal and the issues involved prior to its determination at a later meeting. Additionally, it is accompanied by a Section 106 Agreement.

The Site 

The site comprises an area of some 0.4 hectares and forms an angled plot between Coleshill Road, the Coventry Canal and Richmond Road. The site lies approximately just under a kilometre south-west of the town centre. 

There are two separate mill buildings on the site being the Listed Building along the frontage of Coleshill Road and the later building fronting along the canal. The buildings across the site date from the early 19th Century to the early 20th Century and comprise a mixture of one, two, three and four-storey buildings. None of the buildings have been occupied since Wilson and Stafford’s closed in 1999. The buildings were the subject of an Urgent Repairs Notice in view of the buildings being vandalised. This Urgent Repairs Notice was fully complied with.

There are presently vehicular and pedestrian accesses into the site from Coleshill Road and Richmond Road.

The Millinery Works and Factory are Grade II Listed Buildings.

The Proposals

There are two applications submitted which are a full planning application and a Listed Building application for a predominantly residential scheme with a small Heritage Office comprising of:

16 one-bed residential units;

42 two-bed residential units; 

4 three-bed residential units; and,

a Heritage Unit with a floor area of some 122 square metres.

56 car parking spaces are proposed within the site along with space for undercover cycle storage.

The proposed scheme seeks to retain the existing fabric of the building fronting onto the Coleshill Road and the two-storey building along the Coventry Canal. However, the remaining buildings are to be demolished. The applicant intends to phase the redevelopment scheme over six phases which are as follows:

Phase One – The demolition of the above ground structures identified and the protection of those buildings to be retained. Any contamination will be removed from the site at this stage.

Phase Two – Further demolition of the buildings and the alteration, repair, conversion and refurbishment of the buildings along the frontage of Coleshill Road to be retained.

Phase Three - Remediation of the area identified as car parking for the Listed Building conversion; remediation of the vehicular access adjoining number 2 Richmond Road; the carrying out of hard and soft landscaping in the areas of parking and the areas around the conversions.

Phase Four – Further remediation of the area in preparation for the construction of the apartment block and the conversion of the two-storey building along the Canal.

Phase Five – Construction of the new buildings along the Canal; the repair, alteration, conversion and refurbishment of the two-storey building to be retained along the Canal; and hard and soft landscaping works around this part of the site.

Phase Six – The new building earmarked for affordable housing comprising 11 units with car parking and vehicular access alongside number 10 Richmond Road.

The planning application is accompanied by a Section 106 Agreement relating to:

· the Heritage Centre to be provided to a certain specification and a rent not exceeding one third of Open Market Rent;

· Affordable Housing to be reserved for Phase Six of the scheme and to be offered to an RSL or to Council. Should an RSL or the Council not require the land within a period of three months, then a payment of £66,000 shall be released to the Council or a nominated RSL and the land will be available for the development of Market Housing;

· An Overage Payment in that prior to the commencement of any development of Phase Six, if the Developer achieves sold prices higher than the estimated sale prices, then 40% of the excess figure shall be made available for the Council to use on Affordable Housing schemes in North Warwickshire.

Also accompanying the planning application and Listed Building consent forms and plans are:

· A Design and Access Statement

· An Outline Architectural and Archaeological Assessment prepared by Richard K. Morris Associates

· Schedule of Unit Locations and Areas prepared by Acanthus Clews Architects

· Schedule of Work to Windows/Openings of Listed Buildings prepared by Acanthus Clews Architects

· Structural Inspection of Britannia Works prepared by Joynes Pike Associates Ltd

· Ecological Assessment prepared by Warwickshire County Council 

· Transport Statement prepared by David Tucker Associate

· Conditions and Repairs Survey

Development Plan

Saved Policies of the North Warwickshire Local Plan 2006:  Core Policy 1 (Social and Economic Regeneration), Core Policy 3 (Natural and Historic Environment), Core Policy 8 (Affordable Housing), Core Policy 11 (Quality of Development),  ENV9 (Air Quality), ENV10 (Energy Generation and Energy Conservation),  ENV11 (Neighbour Amenities),  ENV12 (Urban Design),  ENV13 (Building Design), ENV14 (Access Design),  ENV16 (Listed Buildings), ECON5 (Facilities relating to the Settlement Hierarchy), TPT3 (Access and Sustainable Travel and Transport), TPT6 (Vehicle Parking),  HSG1 ( Housing Land Allocations and Proposals).

Other Material Considerations

Government Policy and Guidance - PPS3 (Housing), PPG13 (Transport), PPS5 (Planning for the Historic Environment) and PPG24 (Planning and Noise)

The Council’s Design Brief for Britannia Mill 

Observations

Saved Policy HSG1 allocates the site for a minimum of 56 residential units of which 40% of the units should be for affordable housing provision. The reasoned justification further states that there is a need to bring this site, being one of Atherstone’s most important Listed Buildings, back into use. It further goes on to state that there is a requirement for most of the buildings, particularly those on the Coleshill Road frontage, to be retained. The design of the building should reflect and respect the buildings Grade II status as well as its canal side location. The Policy further states that the Council would welcome and assist in seeking funding to support the development of a canal related tourist/heritage attraction as part of the development. These matters are reflected in the recently adopted Design Brief.

The proposed redevelopment scheme highlights the following key issues which need to be addressed:

1) That the amount of demolition proposed is the minimum required to facilitate the sites’ redevelopment and to include only those buildings of lowest historic value. The conversion of the buildings to be retained needs to be to a high standard in order to preserve the fabric of the Listed Building. The design of the proposed new build needs to enhance the character, appearance and historic value of the Listed Building and its curtilage in accordance with Saved Policy ENV16. There is a large amount of new buildings required by the scheme. The most prominent new building proposed will be the four-storey building along the Coventry Canal.  The application is accompanied by a Design and Access Statement and a Report on the conclusions of a Structural Inspection of the Buildings and the History of the Buildings.

2) That the proposed redevelopment scheme does not impact on the highway safety of road and pedestrian users along Coleshill Road and Richmond Road. The proposal involves the use of three existing pedestrian accesses off Coleshill Road and two existing vehicular accesses off Richmond Road. The proposal is to split the site into two with the first vehicular serving the majority of the site and the second vehicular access at the end of Richmond Road serving the 11 units proposed for affordable housing. Saved Policies ENV14 and TPT3 stress the importance of ensuring that the vehicular access to the site is safe and the need to demonstrate that priority is given to pedestrians, cyclists and those using public transport. The application is accompanied by a Transportation Statement.

3) That the proposed redevelopment scheme, which provides 56 car parking spaces as well as secured undercover cycle storage and pedestrian access to the bus stops in Coleshill Road, will not cause highway issues with pressure for off-street parking and the need to load and unload delivery vehicles for the heritage use proposed. The application is accompanied by a Transportation Statement.

4) That the proposed development scheme does not have a detrimental impact on the residential amenity of neighbouring properties by virtue of overlooking, loss of privacy and disturbance due to traffic. Saved Policy ENV11 seeks to ensure that development proposals will not be permitted if there is a significant loss of amenity or significant disturbance due to traffic noise. It further goes on to state that occupiers of the development itself should also enjoy satisfactory standards of these amenities.

5) The proposed redevelopment scheme does not include the 40% provision for affordable housing as laid out in Saved Policy HSG1. However it is accompanied by a Section 106 Agreement which agrees to transfer part of the site for the construction of 11 affordable units (18%) or to make available a payment of £66,000 should an RSL or the Council not wish to take on the site. A further Overage Payment scheme is proposed, whereby 40% of the profit of sold prices above the original estimates is to be paid to the Council for the provision of affordable housing within the Borough. An up-to-date Economic Viability Statement will be submitted by the applicant.

6) That the proposed mix of uses with some residential units proposed next to an established Public House and take-away is the correct mixture of uses when considering the requirements of Saved Policy ENV9. Saved Policy ENV9 states that places of residence, employment or other noise-sensitive uses will not be permitted if the occupants would experience significant noise disturbance. The Environmental Health Officer has been consulted.

7) That the conversion and redevelopment scheme will support the development of a canal related tourist /heritage attraction in accordance with the requirements of Saved Policy HSG1. British Waterways has been consulted along with Atherstone Civic Society.

Recommendation

That the Report be noted and that a Member site visit be arranged prior to the application being reported back to the Planning and Development Board for determination. This recommendation is made as there is no public access into the site or into the buildings involved.

BACKGROUND PAPERS

Local Government Act 1972 Section 100D, as substituted by the Local Government Act, 2000 Section 97

Planning Application No: PAP/2008/0405
	Background Paper No
	Author
	Nature of Background Paper
	Date

	1
	The Applicant or Agent
	Application Forms and Plans
	Received 21/7/2008

Validated 20/5/2011


Note:
This list of background papers excludes published documents which may be referred to in the report, such as The Development Plan and Planning Policy Guidance Notes.

A background paper will include any item which the Planning Officer has relied upon in preparing the report and formulating his recommendation.  This may include correspondence, reports and documents such as Environmental Impact Assessments or Traffic Impact Assessments.
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(3)
Application No: PAP/2010/0189

Yew Tree Cottage, 114-116 Birmingham Road, Whitacre Heath, B46 2EP

Retrospective application to retain changes to fenestration and doors and removal of half timbered effect to a residential outbuilding, for

Slowley Hall Projects

Introduction

This application is reported to Board as a Unilateral Undertaking accompanies the application.

The Site

Yew Tree Cottage lies to the southern side of Birmingham Road and to the east of Whitacre Heath approximately 300 metres from the edge of the settlement. The site forms two planning units being a dwelling house, its associated curtilage with outbuilding and garages, and as a joinery workshop with ancillary offices and storage. The whole site has a single access from Birmingham Road.

The Proposal

Planning permission was granted under ref: PAP/2007/0034 for a single storey garage store and workshop to replace the original structure here. This current proposal seeks to amend this approved structure by retaining changes to fenestration and doors and the removal of the half-timbered effect to the outbuilding. A second floor has also been inserted, along with two windows retained in the north and south gables. These windows, although shown on the approved plan for PAP/2007/0034 were to be removed by way of a planning condition.

A lean-to extension has also been constructed on the building which is built on land outside of the residential curtilage. However, this is to be the subject of a separate planning application and is not to be considered as part of this application.

A signed and sworn Unilateral Undertaking under Section 106 of the Planning Act accompanies the application. This states that the owner covenants to comply with the planning permission and with the following obligations:

1) “not to use the property or to allow the property to be used otherwise than as ancillary to Yew Tree House; and,

2) not to use or to allow the property to be used as a separate dwelling to Yew Tree House.”
This Unilateral Undertaking is in addition to a condition attached to the original consent which states that:

“ 2. The garage, store and workshop hereby approved shall not be used for any purpose other than for purposes incidental to the enjoyment of the dwelling known as Yew Tree Cottage, 114-116 Birmingham Road, Whitacre Heath as such.

Reason: 

To prevent the unauthorised use of the property.”

The application is also accompanied by a Tenancy Agreement which shows that the dwellinghouse known as Yew Tree Cottage and the outbuilding the subject of this application are to be let together as a single private dwellinghouse.

Background

Planning permission was granted under ref: PAP/2007/0034 in March 2007 for the erection of a single storey garage store and workshop to replace an original outbuilding. The consent was subject to the building being tied to purposes incidental to the enjoyment of the dwelling known as Yew Tree Cottage and that the two first floor windows shown on the approved plan were to be removed. This permission was taken up, and in terms of the size, scale and siting of the building, is all in accordance with the approved plan which accompanied the permission. However amendments have been made which are unauthorised, and hence this current application to retain them, but with the added Undertaking.

Development Plan

North Warwickshire Local Plan 2006 Saved Policies: - ENV2 (Green Belt), ENV11 (Residential Amenity)

Consultations

The Solicitor to the Council advises that there are sufficient restrictions in place, with the condition and the Undertaking, to ensure control over the use of this building.

Representations 

Nether Whitacre Parish Council – no comments received

Local residents – no comments received

Observations

It is important to note that planning permission has already been granted for this outbuilding in terms of its size, scale and siting within this residential curtilage. The current application is just considering the further works which have taken place on the building since its completion - namely the insertion of new windows in the ground floor; the retention of windows in the gables at first floor level, the insertion of six roof lights, the removal of the garage doors and their replacement with windows, the removal of the timber framing detail and the insertion of a first floor with bathroom.

These were brought to officer’s attention, and the concern raised was that the alterations to the building, whilst probably acceptable as design changes, could enable the building to be used as a separate living unit in addition to the main dwellinghouse. Although the building has not been used to date, information was received that the outbuilding had been marketed for rent as a separate dwellinghouse. A Planning Contravention Notice was thus served on the owners. The response confirmed and provided evidence that the whole of the site was owned by the owner of Yew Tree Cottage and that the Tenancy Agreement for the main dwellinghouse stated that the outbuilding had to be used as an ancillary building. This planning application was then submitted to regularise the unauthorised changes. In addition, given the concerns expressed, the applicant also submitted the signed Unilateral Undertaking in order to reinforce the condition attached to the original consent which states that the building should remain incidental and ancillary to the main dwellinghouse. The Solicitor to the Council advises that there are sufficient restrictive conditions and legal agreements in place to ensure that this does not occur.

With regards to the external appearance of the building, direct views into the site are screened by the mature hedgerow along Birmingham Road and views to the east. The building forms part of a collection of residential and commercial buildings and in view of the materials used, it does blend into its surroundings. There are roof lights on the barn conversions to the south of the site and so the insertion of these roof lights does not create an alien feature in this landscape.

In light of the restrictive condition and the legal agreement in place and in light of the alterations when compared to the surrounding area, it is not considered that a refusal can be supported here for the alterations that have taken place to this approved residential curtilage building. 

Recommendation

That planning permission be granted subject to the following condition:

1) The scheme hereby approved shall be in accordance with drawing number --- dated ---- ( amended plan number to be confirmed)

Reason: To ensure that the development is carried out in accordance with the approved plan.

Justification

Planning permission has already been granted for this outbuilding in terms of its size, scale and siting within this residential curtilage. This current application is for the further works which have taken place on the building mainly the changes to its fenestration and the insertion of a first floor window. The application is accompanied by a signed Unilateral Undertaking and along with the restriction condition on the original consent; this ensures that the building remains incidental and ancillary to the main dwellinghouse. The building is not clearly visible from Birmingham Road and it is considered that the alterations will not impact on the aims of Saved Policy ENV2 of the North Warwickshire Local Plan 2006, to warrant a refusal here.

BACKGROUND PAPERS

Local Government Act 1972 Section 100D, as substituted by the Local Government Act, 2000 Section 97

Planning Application No: PAP/2010/0189
	Background Paper No
	Author
	Nature of Background Paper
	Date

	1
	The Applicant or Agent
	Application Forms and Plans
	20/5/10

	2
	S Wilkinson (Case Officer)
	Letter to Agent
	6/7/10

	3
	R Dunnett
	E-mail
	19/7/10

	4
	S Wilkinson (Case Officer)
	Letter to Agent
	16/7/10

	5
	R Dunnett
	Letter
	16/7/10

	6
	Applicant
	Letter
	21/3/10

	7
	Applicant
	Signed Unilateral Undertaking
	8/3/11

	8
	Applicant
	Letter
	9/5/11

	9
	S Wilkinson (Case Officer)
	Meeting Notes
	12/5/11

	10
	Applicant 
	Tenancy Agreement
	12/5/11


Note:
This list of background papers excludes published documents which may be referred to in the report, such as The Development Plan and Planning Policy Guidance Notes.

A background paper will include any item which the Planning Officer has relied upon in preparing the report and formulating his recommendation.  This may include correspondence, reports and documents such as Environmental Impact Assessments or Traffic Impact Assessments.
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