General Development Applications

(5/c)

Application No: PAP/2023/0071

Land 800 Metres South Of Park House Farm, Meriden Road, Fillongley,

Construction of a temporary Solar Farm, to include the installation of ground-
mounted solar panels together with associated works, equipment and necessary
infrastructure., for

Enviromena Project Management UK Ltd

1.

11

1.2

1.3

1.4

2.1

2.2

Introduction

This application was referred to the Board’s March meeting, but determination
was deferred. This was so that clarification could be sought on matters raised by
the Fillongley Flood Group and to request the applicant to look at the possibility
of additional mitigation in the form of further landscaping.

For convenience, that Board report is attached at Appendix 1. It remains an
integral part of this current report.

The Board should be aware that a Ministerial Statement was published on 15
May entitled “Solar and protecting our Food Security and Best and Most Versatile
Land (BMV)”. A copy is attached at Appendix 2. There are no other changes to
the Development Plan or other material planning considerations.

The Board is also reminded that, should it be minded to support the
recommendation below, the case would need to be referred to the Secretary of
State under the 2024 Direction.

Additional Information
Drainage and Flooding

Members will be aware that the Lead Local Flood Authority (LLFA) did not object
to the proposal. Its original letter is at Appendix 3 and is recorded in the previous
Board report at para 4.38. The LLFA required additional drainage measures
above those originally submitted by the applicant - a number of swales. Their
inclusion led to there being no objection.

The request for clarification on the Flood Group’s concerns arose from its letter of
4th March which was received on the morning of the March Board meeting. It is
attached in full to this report as Appendix 4. Members will recall that at the Board
meeting, reference was made to a site meeting that afternoon between
representatives of the Group and the applicant. Matters have now moved on
since the deferral.
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2.3

2.4

2.5

2.6

2.7

2.8

2.9

The Group’s letter was forwarded to the LLFA and a response was requested
from them by officers, such that the Group could be fully familiar with the
measures being proposed; the response to the Group’s concerns could be
explained and an explanation given as to the LLFA’s response of there being no
objection. The LLFA was also asked to comment on the criticism that that
Authority had not visited the site.

The applicant met representatives of both the LLFA and the Group on site on 18
March.

As a consequence, an updated letter from the LLFA was received and this is
attached at Appendix 5. This recommends a number of conditions - all of which
have been agreed with the applicant as well as identifying the on-site measures
referred to in para 2.1 above.

Additionally, this LLFA letter refers to the existing flooding situation. The applicant
has now elected to voluntarily propose betterment beyond that necessary to
mitigate the impacts of his own proposals, by including further additional
measures to assist in mitigating the existing situation. This comprises three
additional detention basins - two along the stream that runs through the site and
a third in the north-east corner where there is a further water course. The location
of these is shown on Appendix 6 which also depicts the additional swales
referred to in para 2.1. An updated Flood Risk Assessment accompanies these
plans.

This Plan together with the updated Assessment has been forwarded to the LLFA
and it reiterates its response of there being no objection subject to conditions -
see Appendix 7. These will need to be added to those previously recommended.

The LLFA letter at Appendix 5, the plan at Appendix 6 together with the updated
Assessment have also been forwarded to the Fillongley Flood Group. Its
response is awaited. Members will be notified if this is received between the
date of preparation of this report and the Board meeting.

It is considered that this chain of events provides the Board with the clarification
which it sought in its resolution to defer. The introduction of measures that assist
in addressing the existing flooding situation are very welcome and Members will
be aware that these go over and above, that which is necessary to make the
proposals acceptable under both national and local planning policy. Substantial
weight is thus given to the LLFA letters at Appendices 3, 5 and 7. It is thus
considered that there is no weight to be given to a potential refusal reason based
of non-compliance with Local Plan policy LP33, or the supporting sections of the
NPPF.
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2.10

2.11

2.12

2.13

2.14

2.15

2.16

2.17

2.18

b) Landscaping

It is noteworthy from the LLFA letter of 3 April - Appendix 5 - that the additional
landscaping which was included in the latest plan referred to the Board at its
March meeting, was considered to have a drainage benefit.

The applicant has submitted a further landscape plan which strengthens the
screening along the northern and eastern boundaries as depicted in Appendix 8.

As a consequence of the additional three basins and the trees, the Bio-Diversity
nett gain for habitats rises from 62% to 63.17% and from 25% to 25.76% for
linear features.

c) Further Representations

Re-consultation has taken place on the further changes as described in
paragraphs 2.6 and 2.10. There have been twenty representations received, all
maintaining original objections that have previously been reported in Appendix 1.

Fillongley Parish Council also objects because of the use of BMV land in light of
the recent Ministerial Statement as referred to in para 1.3 - see Appendix 9.

d) Other Matters

A number of other matters have arisen during the re-consultation on the receipt
of amended plans.

i) Capacity

The first of these concerns the capacity of the proposed development. This is
because if the generating capacity is over 49.9MW(AC), then the proposal
becomes a development that would become a Nationally Significant
Infrastructure Project and thus the determining Authority would be the Secretary
of State and not the Local Planning Authority. In this case the developer has
confirmed that the current capacity is below this figure. In order to “safeguard”
this position, a planning condition can be attached to define this upper threshold.
That can be verified and monitored via the Distribution Network Operator at the
point of contact and if necessary, Ofgem.

This factor also has relevance in respect of the weight to be given to the recent
Ministerial Statement. This will be referred to below.

i) Appeal Cases

The second matter is that those making representations have referred to appeal
decisions where there have been refusals on the grounds of the use of Best and
Most Versatile Agricultural Land (BMV). The appeal references quoted have
been identified as s62A/2022/0011, APP/F1040/W/22/3313316 and
APP/J1869/W/23/3325112. In terms of “fairness”, the applicant was asked to
guote appeal decisions where development has been allowed on BMV. He refers
to four 2024 decisions referenced APP/J1535/W/23/3334690,
APP/E2530/W/24/3337544, APP/L3245/W/3332543 and
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2.19

2.20

2.21

2.22

2.23

APP/X1925/V/23/3323321. As Members are aware, each case is determined on
its own merits and the circumstances pertinent to each proposal and site. There
will thus be different appeal outcomes, just as with different determinations for
planning applications.

However looking more closely at these decisions, it is noticeable that the key
locational determinant in locating sites for solar projects is the availability of a
connection into the National Grid where there is existing capacity. Therefore, if
national energy and planning policy on increasing dependence on renewable
energy sources is to be delivered, then these projects will inevitably be located in
certain geographic areas. The respective Inspectors in the quoted cases
recognise the significance of this determinant. In this case, there is spare
capacity and the applicant has confirmed that a point of connection has been
guaranteed. This adds considerable weight to the applicant’s case. In some of
the appeal cases above, the Inspectors were not able to reach such a conclusion
and so the weight given to it was reduced, enabling the weight given to
recognised harms to override it. Here that locational requirement happens to
involve the use of BMV. The harm thus afforded to it has to be assessed in the
final planning balance. The local significance of this was explained in paras 4.62
to 4.66 of Appendix 1. The conclusion reached was that the harm in this case
would not be substantial. One of the matters raised there, was that there has
been no evidence submitted relating to adverse effects on food production, food
security or a dis-benefit to a current farming holding/business. For instance, in
one of the dismissed appeals there was evidence submitted relating to a material
loss of potato production.

Members are advised that the use of BMV is not a reason for refusal as a matter

of principle. The final planning balance has to be assessed on the individual
circumstances of each respective case and that is why different appeal decisions
can be found.

iii) The Ministerial Statement

Ministerial Statements are material planning considerations where they relate to
a relevant planning application as here. The issue for the Board is how much
weight should it be given in the final planning balance in this case.

It is important to note that the Statement does not alter national planning policy in
respect of solar projects. There are no new additional requirements or
considerations. It outlines that solar power is a “key part of the Government’s
strategy for energy security, net zero and clean growth” reinforcing the recent
National Policy Statement on Energy. It too recognises that “food security is an
essential part of national security”. It is thus down to the planning system “to
balance these considerations”. The Statement therefore does not mean that a
proposal should be refused as a matter of principle, if it involves the use of BMV.

This application is not for a Nationally Significant Infrastructure Project as

outlined above and thus the advice that such projects should “avoid the use of
BMV where possible” does not apply.
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2.24

2.25

In other cases such as the current application, it is acknowledged that planning
policy sets out a “preference” for brownfield land and lower quality agricultural
land to be used. However, this is a preference and therefore does not preclude
the use of BMV and neither is there a need for a “sequential” test to be carried
out. The use of BMV has to be justified and cumulative impacts also assessed.
The applicant has done so here — the locational determinant to be able to
connect to the Grid, the BMV assessment in Appendix 1 and there being no
agricultural evidence submitted to show a material loss of food production.

In conclusion therefore, the new Statement emphasises the existing policy
position. The determination of this case will fall on the assessment that is made
of the final planning balance which takes into account all planning considerations.

Recommendation

a) That the Council is minded to GRANT planning permission, subject to the

completion of a Section 106 Agreement as set out in Appendix 1, together with
the conditions as set out therein but with the following revisions and additions,
and that as a consequence, the case be referred to the Secretary of State under
the terms of the Town and Country Planning (Consultation) (England) Direction
2024:

i) Condition 2 to be amended to include the most recent plans as described in this

report -i.e.
The Landscape Strategy Plan 11370/FPCR/XX/XX/DR/L/0001/P17;
Drainage plan - NFW/BWB/ZZ/XX/DR/CD/0001/RevPO7,
NFW/BWB/ZZ/XX/RP/CD/0001/RevPO7 and the Flood Risk Assessment
NFW/BWB/ZZ/XX/RP/YE/O001/FRA/ REV PO7.

The addition of a condition within the “Defining Conditions” section to read:

“The generating capacity of the development hereby approved shall not
exceed 49.9 MW(AC)”

REASON

In order to define the development such that it accords with approved plans.

i) The addition of the following two drainage conditions in the Pre-Operational Use

Conditions.

“Prior to the first commercial export of electrical power from the site until a
Verification Report for the installed surface water drainage system for the site
based on the Flood Risk Assessment
(NFW/BWB/ZZ/XX/RP/YE/OO01/FRA/rev PO7) has first been submitted to
and approved in writing by the Local Planning Authority. The details of this
Report shall include:
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a) A demonstration that any departure from the agreed design is in keeping
with the approved principles.

b) As Built drawings and accompanying photographs.

c) The results of any performance testing undertaken as part of the
application process.

d) Copies of any Statutory Approvals and

e) Confirmation that the system is free from defects, damage and foreign
objects.

REASON

To secure the satisfactory drainage of the site in accordance with the agreed
strategy, the NPPF and the Development Plan.

“Prior to the first commercial export of electrical power from the site, a
detailed site- specific maintenance plan shall be submitted to and approved in
writing by the Local Planning Authority. The Plan shall include:

a) The names and contacts of the parties responsible for the maintenance.

b) Plans illustrating the location of all features requiring maintenance and
how these are to be accessed.

c) Details of how each water feature is to be maintained and managed for
the life-time of the development.

d) Details of how site vegetation will be maintained for the life-time of the
development.

The approved Plan shall remain in place throughout the life-time of the
development.

REASON
To ensure the future maintenance of the sustainable drainage structures.

b) If the Secretary of State does not intervene and on completion of the Section 106
Agreement, planning permission be granted.
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