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Mr Justice Lindblom:

I ntroduction

1

Next to the cemetery in the village of Groby in Leicestershire, on the open land between
Groby and the neighbouring village of Ratby, isasite that has been put forward several
times for the devel opment of housing. Every attempt so far has failed. This case is about
the latest.

By an application made under section 288 of the Town and Country Planning Act 1990
(“the 1990 Act”) the claimant, Bloor Homes East Midlands Limited (“Bloor”), challenges
the decision of the inspector appointed by the first defendant, the Secretary of State for
Communities and Local Government (“the Secretary of State”), to dismissits appeal
against the refusal by the second defendant, Hinckley and Bosworth Borough Council (“the
Council™), of its application for planning permission to build 91 houses on the site. The
inspector’s decision letter was issued on 22 January 2013. He had held an inquiry into
Bloor’s appeal in December 2012.

Theinspector’sdecision letter

3.

In paragraph 2 of his decision letter the inspector identified two main issuesin the appeal.
The first was “the adequacy of the supply of housing in the [borough of Hinckley and
Bosworth]”, and the second “the effect of the proposed development on the character and
appearance of the Rothley Brook Meadow Green Wedge [*the Green Wedge”]”. He also
identified “afurther consideration” in each of these two main issues was “the impact of the
appea proposals on the emerging Site Allocations and Generic Development Control
Policies Development Plan Document [“the Site Allocations DPD”]” .

In paragraph 3 the inspector described the site, its location and its recent planning history:

“The 4.4ha appeal siteisin the Green Wedge that separates the villages of Groby and
Ratby. Although within Ratby Parish, it borders residential development in Groby and
there is open land between the site and Ratby village. There have been severa
unsuccessful planning applications for housing on the site, the most recent resulting in
adismissed appeal in 2011. The Appellants have also sought to promote the site for
housing at the local Inquiriesinto the Local Plan and Core Strategy.”

In paragraphs 4 to 15 of hisletter the inspector considered the issue of housing supply.

In paragraph 4 he noted that the Hinckley and Bosworth Core Strategy (“the core
strategy”), which was adopted in December 2009, envisaged that most of the housing
development in the borough would be provided “in the urban area or through sustainable
amendments to the settlement boundary and in two Sustainable Urban Extensions (SUES),
with a proportion distributed around rural areas in order to meet local needs’. The core
strategy required 9,000 homes to be provided between 2006 and 2026, at an average of 450



ayear. In paragraph 5 the inspector referred to Policy 8 of the core strategy, which
identified Groby as one of the Key Rural Centres, where the Council would aim to allocate
land for housing. The Council and Bloor had agreed that at least 110 new dwellings would
be needed in Groby, and that this would require land outside the existing settlement
boundary. That land was going to be identified in the Site Allocations DPD. The
consultation draft of the Site Allocations DPD referred to the appeal site as one of the
preferred options.

The inspector then considered the Council’ s five-year supply of housing land:

“6. The 2011 appeal was decided in the light of the 2009 Core Strategy and at atime
when the Council did not have afive year supply of housing land. Since then, in
March 2012, the National Planning Policy Framework [“the NPPF"] has been issued.
The Appellants have drawn attention to paragraph 49 of the NPPF, which says that
housing supply policies should not be considered up to date if the local planning
authority [cannot] demonstrate a5 year supply of deliverable housing sites.

7. The calculation of housing land supply is not an exact science. The dispute between
the parties relates largely to the choice of predictive models. The Council prefersthe
“Liverpool” method, which spreads any shortfall in agiven year over the remainder of
the Plan period and is appropriate where there is not a severe shortage. On that basis
the Council can show a supply of housing land extending to 5.27 years or 5.02 years if
a 5% buffer is applied.

8. The Appellants prefer the “ Sedgefield” model, which seeks to meet any shortfall
earlier in the Plan period, on the basis that this approach accords with the views of the
government, as set out in paragraph 47 of the NPPF with regard to boosting housing
supply. They draw attention to a number of appeal decisions where this approach has
been adopted. They also suggest that the 5% buffer isinsufficient and that a 10% or
20% buffer would be more appropriate. This approach has some force given that the
Council can only show a supply marginally in excess of five years.

9. Nonetheless, the Liverpool model is arecognised way of calculating housing
supply. The Core Strategy Inspector anticipated that there would be shortfalsin
housing land supply in the early years and that these would be made up later in the
Plan period when, for example, the [ Sustainable Urban Extensions] came on stream. It
is clear from the Council’ s evidence that progress has been made with the Earl Shilton
and Barwell [Sustainable Urban Extensions] and that planning permission for the
Barwell [Sustainable Urban Extension] is likely to be granted in the spring of this
year.

10. The Appellants point out that the Core Strategy Inspector’s conclusions were
based on the expectation that sites would be brought forward in the [Site Allocations
DPD], the production of which has been delayed by several years. That situation was,
however, known to the Inspector dealing with the 2011 appeal.

11. Given the inherent uncertainties in any predication of future supply and the fact
that it isamethod that chimes with the approach in the Core Strategy, | consider that it
does provide areasonable basis for assessing future supply. On that basis | conclude
that the Council has shown that it has afive year supply of housing land. Furthermore,



10.

11

it is clear that the Council is not averse to boosting the supply of housing. Specificaly,
it isproposing to allocate land for housing in Groby. In the context of this appedl, it is
not the amount of housing that isin dispute but its location.”

The inspector then referred to the policy in the NPPF for the operation of the planning
system (paragraph 12 of the decision letter) He reminded himself that paragraph 12 of the
NPPF saysthat it does not change the statutory status of the development plan as the
starting point for decision making and that development proposals in conflict with an up to
date plan should be refused unless other material considerations indicate otherwise. He
mentioned the principles set out for the planning system in paragraph 17 of the NPPF, one
of which is that planning should be “genuinely plan-led, empowering local people to shape
their surroundings, with succinct local and neighbourhood plans setting out a positive
vision for the future of the area’, and providing “a practical framework within which
decisions on planning applications can be made with a high degree of predictability and
efficiency”.

The inspector went on to consider the Site Allocations DPD process and its bearing on the
appeal before him:

“13. The consultation period for the [Site Allocations DPD] Preferred Options Report
ended in April 2009 and the document is in the process of being amended in the light
of the responses received. A pre-submission draft is due to be published in August of
this year, followed by submission to the Secretary of State at the beginning of 2014.
The fact that the Council has identified the appeal site as a preferred option for
housing development is clearly afactor that lends support to the Appellants’ position.
Nevertheless, asin 2011, the weight to be attached to it is limited by the fact that the
document in question is a consultation draft.

14. Thelocal community, both as individuals and through the Parish Councils, have
been actively involved in the consultation process. It may be that this process will
result in the appeal site being allocated for housing development. To grant planning
permission at this time, however, would pre-empt a decision that should properly be
made through the development plan process. It would render futile the work done by
the Council and the contributions made by the local community, thereby reducing
public confidence in the planning process and would be contrary to the spirit of
paragraphs 12 and 17 of the ... NPPF.”

That analysis led the inspector to his conclusion on the issue of housing supply:

“15. In conclusion | consider that the Council has an up to date development planin
the form of the 2009 Core Strategy, that it has shown the existence of afive year
supply of housing land and that it would be premature to grant planning permission for
the development of the appeal site in advance of the adoption of the [Site Allocations
DPD].”

The inspector dealt with the second main issue, relating to the Green Wedge, in paragraphs
16 to 24 of his decision letter. He referred in paragraph 16 to the provenance of
development plan policy for the Green Wedge in the Leicestershire Structure Plan of 1987.
The relevant policy now was Policy 9 of the core strategy, which, said the inspector, “seeks
to protect the Green Wedges and lists various uses that would be acceptable within them”.



12.

13.

14,

Since housing was not one of those acceptable uses, he said, “the appeal proposal conflicts
with [Policy 9]”.

In paragraph 17 the inspector acknowledged that Policy 9 required areview of the Green
Wedge. This, together the Council’s Strategic Housing Land Availability Assessment,
would inform the Site Allocations DPD. The four objectives for Green Wedges, which
would inform the review, were, in the inspector’ s words, “to prevent the merging of
settlements, guide urban form, provide a*“green lung” and act as a recreation resource”. As
the inspector observed in paragraph 18, the review was “currently in progress and will
establish how much land should be released from different parts of the Green Wedge and
alocated for development”.

The inspector said in paragraph 19 of his letter that the appeal site had been considered at
threeinquiries—alocal plan inquiry in 1996 and 1997, the inquiry into the core strategy
and the appeal inquiry in 2011 — and on each occasion it had been concluded by the
inspector that development “would detract from the open character and appearance of the
area’ and would conflict with relevant policy. The policy to which the inspector referred in
particular was Policy 9 of the core strategy.

In paragraphs 20 to 22 of his letter the inspector considered the contribution made by the
appeal site to the amenity and function of the Green Wedge:

“20. The appeal siteis bounded to the east by a stream, beyond which is a public
footpath that runs along the embankment of a disused railway line and currently marks
the edge of the built up area of the village. To the south isa strip of open land lying
between the site and [ Sacheverell] Way. The northern boundary is formed by a stream,
beyond which is aterrace of three houses, known as Brookvale Cottages. To the west
isthe road linking Ratby and Groby, alarge single house, Ashdale, and the Groby
Village cemetery. A public footpath runs between the cemetery and the appeal site.

21. In purely physical terms the proposed development would reduce the gap between
Ratby and Groby. Although the site adjoins an extensive area of suburban housing,
thisis effectively screened by the railway embankment, which forms alogical
boundary to the built up area. The Appellants point out, with reference to the 2011
appeal decision, that openness for its own sake is not one of the four objectives of the
Green Wedge. However, the character of the land in question clearly has a bearing on
its contribution to those objectives. The appeal site has an open and rural character
while the cemetery and nearby school playing fields, though less rural in character,
also have an open aspect that helps to emphasi se the separation of the two villages.

22. The Appellants draw attention to the fact that the public do not have aright of
access onto the site and say that it can not, therefore, have any recreationa value. | see
no reason, however, to restrict the definition of recreation to sporting or other
activities taking place on the land itself. Recreation can also include walking and
general enjoyment of the countryside. There are well used public footpaths along two
of the site boundaries and the site provides an attractive complement to their use. In
my view the siteis, in that respect, a valuable informal recreation resource, the
importance of which is enhanced by its proximity to the built up area.”



15. Astheinspector recognized in paragraph 23 of his decision letter, the fact that the Council
had included the site as one of the preferred options for housing development in Groby was
“clearly amaterial consideration and is one that favours the Appellants' proposals’. But he
said the weight to be attached to this consideration was “reduced by the fact that the [Site
Allocations DPD] and Green Wedge Review are still at draft stage”. It may well be”, he
said, “that the outcome of the process will be to amend the Green Wedge boundary in the
area and allocate the site for housing” But he added that this was “far from being a
foregone conclusion”.

16. Bringing these considerations together in paragraph 24 of his letter, the inspector took
account of “the possible future changes to the boundary of the Green Wedge in this ared’,
but said that he “must consider the appeal proposal in the light of the development plan as
it stands at present”. He said that in his view “the proposed development would detract
from the character and appearance of the area and would conflict with Policy 9 of the Core
Strategy”. The core strategy was “up to date, having been adopted in 2009”, and he could
see “no reason to disagree with the conclusion reached in the 2011 appeal decision.”

17. Theinspector’sfina conclusion isin paragraphs 29 and 30 of his letter:

“29. Having regard to all of the above, | consider that the appeal proposal would harm
the character and appearance of the Green Wedge and would conflict with Policy 9 of
the 2009 Core Strategy. While taking account of the possible changes to the Green
Wedge boundary resulting from consideration of the [Site Allocations DPD], | concur
with the Council’ s view that the appeal proposal is premature. | do not accept that the
housing supply situation is such as to require the granting of planning permission on
this site in advance of decisions on the draft [Site Allocations DPD] and the Green
Wedge Review, both of which are well advanced. To do so would effectively pre-
empt those decisions, overriding the public consultation process and contravening the
aims of the ... NPPF.

30. For the reasons given above and having regard to all other matters raised, |
conclude that the appeal should be dismissed.”

Theissuesfor the court
18. The application raises five principal issues:

(1) whether the inspector either failed to apply or to explain how he had applied to
Bloor’s proposal the principles of government policy in paragraph 14 of the NPPF for
decision-making where the development plan is “absent” or “silent” (ground 1 of the
application);

(2) whether the inspector failed to understand and consider the evidence and submissions
presented to him by Bloor on the five-year supply of land for the development of
housing, and whether the reasons he gave for his conclusion on this matter are
adequate (ground 2);



(3) whether the inspector failed to apply the Government’ s policy on the prematurity of
proposals for development, or to explain why he had not applied that policy (ground
3);

(4) whether, in reaching his conclusions on the likely effect of the proposed development
on the Green Wedge, and in considering the weight that ought to given to Policy 9 of
the core strategy, the inspector failed to have regard to material considerations and had
regard to considerations that were immateria (ground 4); and

(5) whether the inspector failed to address Bloor’ s contention that the proposed
development would be “ sustainable development” within the meaning of government
policy, that Policy 9 of the core strategy was out of date, and that there was therefore a
presumption in favour of planning permission being granted under the policy in
paragraphs 14 and 49 of the NPPF (ground 5).

Relevant legal principles
19. Therelevant law is not controversial. It comprises seven familiar principles:

(1) Decisions of the Secretary of State and his inspectors in appeals against the refusal of
planning permission are to be construed in areasonably flexible way. Decision |etters
are written principally for parties who know what the issues between them are and
what evidence and argument has been deployed on those issues. An inspector does not
need to “rehearse every argument relating to each matter in every paragraph” (seethe
judgment of Forbes J. in Seddon Properties v Secretary of State for the Environment
(1981) 42 P. & C.R. 26, at p.28).

(2) Thereasonsfor an appeal decision must be intelligible and adequate, enabling one to
understand why the appeal was decided as it was and what conclusions were reached
on the “principal important controversial issues’. An inspector’s reasoning must not
giveriseto asubstantial doubt as to whether he went wrong in law, for example by
misunderstanding a relevant policy or by failing to reach arational decision on
relevant grounds. But the reasons need refer only to the main issues in the dispute, not
to every material consideration (see the speech of Lord Brown of Eaton-under-
Heywood in South Bucks District Council and another v Porter (No. 2) [2004] 1
W.L.R. 1953, at p.1964B-G).

(3) Theweight to be attached to any material consideration and all matters of planning
judgment are within the exclusive jurisdiction of the decision-maker. They are not for
the court. A local planning authority determining an application for planning
permission isfree, “provided that it does not lapse into Wednesbury irrationality” to
give material considerations “whatever weight [it] thinksfit or no weight at al” (see
the speech of Lord Hoffmann in Tesco Stores Limited v Secretary of Sate for the
Environment [1995] 1 W.L.R. 759, at p.780F-H). And, essentially for that reason, an
application under section 288 of the 1990 Act does not afford an opportunity for a
review of the planning merits of an inspector’s decision (see the judgment of Sullivan
J., as he then was, in Newsmith v Secretary of State for [2001] EWHC Admin 74, at

paragraph 6).



(4) Planning policies are not statutory or contractual provisions and should not be
construed as if they were. The proper interpretation of planning policy isultimately a
matter of law for the court. The application of relevant policy is for the decision-
maker. But statements of policy areto be interpreted objectively by the court in
accordance with the language used and in its proper context. A failure properly to
understand and apply relevant policy will constitute afailure to have regard to a
material consideration, or will amount to having regard to an immaterial consideration
(see the judgment of Lord Reed in Tesco Stores v Dundee City Council [2012]
P.T.S.R. 983, at paragraphs 17 to 22).

(5) When it is suggested that an inspector has failed to grasp arelevant policy one must
look at what he thought the important planning issues were and decide whether it
appears from the way he dealt with them that he must have misunderstood the policy
in question (see the judgment of Hoffmann L.J., as he then was, South Somer set
District Council v The Secretary of State for the Environment (1993) 66 P. & C.R. 80,
at p.83E-H).

(6) Because it is reasonable to assume that national planning policy isfamiliar to the
Secretary of State and his inspectors, the fact that a particular policy is not mentioned
in the decision letter does not necessarily mean that it has been ignored (see, for
example, the judgment of Lang J. in Sea Land Power & Energy Limited v Secretary of
Sate for Communities and Local Government [2012] EWHC 1419 (QB), at paragraph
58).

(7) Consistency in decision-making is important both to developers and local planning
authorities, because it serves to maintain public confidence in the operation of the
development control system. But it isnot a principle of law that like cases must
always be decided alike. An inspector must exercise his own judgment on this
question, if it arises (see, for example, the judgment of Pill L.J. Fox Strategic Land
and Property Ltd. v Secretary of Sate for Communities and Local Government [2013]
1P. & C.R. 6, at paragraphs 12 to 14, citing the judgment of Mann L.J. in North
Wiltshire District Council v Secretary of State for the Environment [1992] 65 P. &
C.R. 137, at p.145).

Issue (1) — paragraph 14 of the NPPF
The NPPF — sustainable devel opment

20. The NPPF was published by the Government on 27 March 2012. It contains the
Government’s policy for planning in England.

21. Inasection headed “Achieving sustainable development” paragraph 6 says that the
“policiesin paragraphs 18 to 219, taken as awhole, constitute the Government’ s view of
what sustainable development in England means in practice for the planning system”.
Paragraph 7 says there are three dimensions to sustainable devel opment: “an economic
role”, “asocia role” and “an environmental role”. Paragraph 8 explains that “[these] roles
should not be undertaken in isolation, because they are mutually dependent”.



22. Paragraph 14 saysthat the “ presumption in favour of sustainable development” should be
seen as “agolden thread running through both plan-making and decision-taking”. It goes on
to say that for “decision-taking” this means, unless material considerations indicate
otherwise:

e approving development proposals that accord with the development plan without
delay; and

¢ where the development plan is absent, silent or relevant policies are out-of-date,
granting planning permission unless:

e any adverse impacts of doing so would significantly and demonstrably outweigh the
benefits, when assessed against the policiesin this Framework taken as awhole; or

¢ gpecific policiesin this Framework indicate development should be restricted.”

23. Under the heading “ Determining applications’ paragraph 197 saysthat “[in] assessing and
determining development proposals, local planning authorities should apply the
presumption in favour of sustainable development.”

The NPPF — the plan-led system

24. Paragraph 11 of the NPPF refers to the requirement in section 38(6) of the Planning and
Compulsory Purchase Act 2004 (“the 2004 Act”) that applications for planning permission
must be determined in accordance with the development plan unless material
considerations indicate otherwise. Paragraph 12 says that the NPPF “ does not change the
statutory status of the development plan as the starting point for decision making”, and
emphasi zes the importance of local planning authorities having “an up-to-date plan in
place”. Under the heading “ Core planning principles’ paragraph 17 identifies as one of
these principles that “planning should be genuinely plan-led, empowering local people to
shape their surroundings’.

25. Paragraph 157 in the section of the NPPF dealing with “Plan-making”, states:
“Crucially, Local Plans should... be drawn up over an appropriate timescale,
preferably a 15-year time horizon, take account of longer term requirements, and be

kept up to date.”

AsMales J. said in Tewkesbury Borough Council v Secretary of Sate for Communities and
Local Government [2013] EWHC 286 (Admin) (in paragraph 13 of his judgment):

“... Theweight to be given to a development plan will depend on the extent to which
itisup to date. A plan which isbased on outdated information, or which has expired
without being replaced, is likely to command relatively little weight.”

26. Inthe context of development control, paragraph 196 of the NPPF says this:

“The planning system is plan-led. Planning law requires that applications for planning
permission must be determined in accordance with the development plan, unless



27.

materia considerations indicate otherwise. This Framework is amaterial consideration
in planning decisions.”

In Annex 1 to the NPPF, which deals with “Implementation”, paragraph 214 says that

“[for] 12 months from the date of publication, decision-takers may continue to give full
weight to relevant policies adopted since 2004 even if thereis alimited degree of conflict
with this Framework.” Paragraph 215 says that “[in] other cases and following this 12-
month period, due weight should be given to relevant policiesin existing plans according to
their degree of consistency with this framework (the closer the policiesin the plan to the
policiesin the Framework, the greater the weight that may be given)”.

Policy 8 of the core strategy

28.

29.

Policy 8 of the core strategy is entitled “Key Rural Centres Relating to Leicester”. It refers
to four settlements — Desford, Groby, Ratby and Markfield. It is preceded by two
paragraphs of explanatory text, paragraphs 4.36 and 4.37. Paragraph 4.36 says that those
four settlements are “located on the edge of the Leicester Principal Urban Area, which due
to their proximity, relate primarily to Leicester”. Paragraph 4.37 says that the “focus for
these villages will be on maintaining existing services, maintaining the separate village
identities of these settlements and improving the linkages between these villages and
Leicester”, that “... the scale and type of development in these villagesis based on
supporting local needs, rather than encouraging larger scale development, which, due to the
close relationship with Leicester, could encourage increased levels of commuting”, and that
“[their] role as ‘gateway’ villagesto the National Forest will also be promoted”.

Policy 8 sets out a series of provisions for each of the four villages. Asfor Groby, and so
far asisrelevant in these proceedings, it says this:

“To support the local servicesin Groby and ensure local people have accessto arange
of housing the council will:

e Allocate land for the development of a minimum of 110 new homes. Developers
will be expected to demonstrate that the number, type and mix of housing
proposed will meet the needs of Groby, taking into account the latest Housing
Market Assessment and local housing needs surveys where they exist in line with
Policy 15 and Policy 16.

Policy 9 of the core strategy

30.

Policy 9 relates to the Green Wedge. It is introduced by paragraph 4.38, which says that the
Green Wedge “ protects the green infrastructure of the borough, and considerable work has
already been carried out along the Rothley Brook corridor to improve its recreational and
biodiversity function”, but that there are “still opportunities within the green wedge for
enhancement to further increase its amenity as well as ecological value and itsvalue as a
functional floodplain”. It goes on to say that a*“review of the boundary of the green wedge
will take place through [the Site Allocations DPD]”. Policy 9 itself saysthat “[within] the



Rothley Brook Meadow Green Wedge uses will be encouraged that provide appropriate
recreational facilities within easy reach of urban residents and promote the positive
management of land to ensure that the Green Wedge remains or is enhanced as an attractive
contribution to the quality of life of nearby urban residents”. The policy lists six land uses
that “will be acceptable in the Green Wedge, provided the operational development
associated with such uses does not damage the function of the Green Wedge”. These are
“(@) Agriculture, including allotments and horticulture not accompanied by retail
development”, “(b) Recreation”, “(c) Forestry”, “(d) Footpaths, bridleways and
cycleways’, “(e) Buria grounds’, and “(f) Use for nature conservation”. The policy also
requires “[any] land use or associated development in the Green Wedge” to do several
things, including “(a) [retain] the function of the Green Wedge”, “(b) [retain] and create
green networks between the countryside and open spaces within the urban areas’, “(c)
[retain] and enhance public access to the Green Wedge, especially for recreation”, and “ (€)
[retain] the visual appearance of the area’.

Bloor’s case at the inquiry

31.

32.

33.

34.

In the Statement of Common Ground provided to the inspector by the parties before the
inquiry they agreed (in paragraph 6.1) that the development plan for the purposes of the
appeal was composed of the East Midlands Regiona Plan of March 2009, the core strategy
—which, as| have said, was adopted by the Council in December 2009 — and those policies
of the Hinckley and Bosworth Local Plan that had been saved beyond September 2007 and
not superseded by the core strategy. The “ potentially relevant policies’ of the development
plan were listed (in paragraph 6.2). It was agreed that there were several such policiesin
the regional strategy and in the saved provisions of the local plan. And there were eight in
the core strategy — Policy 7 (“Key Rurd Centres’), Policy 8 (“Key Rural Centres Relating
to Leicester”), Policy 9 (“Rothley Brook Meadow Green Wedge”), Policy 15 (“Affordable
Housing”), Policy 16 (“Housing Density, Mix and Design”), Policy 19 (“Green Space and
Play Provision™), Policy 20 (“Green Infrastructure”) and Policy 24 (“ Sustainable Design
and Technology”).

At the inquiry Bloor contended that the “ presumption in favour of sustainable
development” in paragraph 14 of the NPPF was engaged, for several reasons. It said that
the development plan was “absent” or “silent” in the sense of paragraph 14 of the NPPF.
The core strategy required a minimum of 110 houses to be provided at Groby in the plan
period (from 2006 to 2026). But there was no adopted devel opment plan document
allocating the land on which those houses were to be built. In that respect the development
plan was either “absent” or “silent”.

This part of Bloor’s case was advanced both in the proof of evidence of its planning
witness, Mr Anthony Bateman, and in the closing submissions of Mr Jeremy Cahill Q.C.,
who appeared at the inquiry — as he has in these proceedings.

The relevant passages in Mr Bateman’ s proof of evidence included these three paragraphs:

“6.29 It is also relevant in the context of Policy 8 to consider that whilst the Core
Strategy is clear over the need for housing at Groby it is silent about the location of
the proposed dwellings. On that basis the development falls clearly to be considered
against Paragraph 14 of the NPPF which deals with circumstances where the plan is



silent and states that permission should be granted subject to the caveats that then
follow. Thisview is also the view of the Policy officer in his response to the appea
application.”;

“10.13 The proposals also accord with Policy 8 of the Core Strategy, which seeks a
minimum of 110 dwellings to be alocated at Groby. The policy is silent on the
specific location of this allocation. The proposals also accord with the emerging [Site
Allocations DPD] which identifies the appeal site as a suitable location for part of this
allocation.”;

and

“10.16 In respect of the NPPF the proposed development falls to be considered under
paragraph 49 which sets out that where there is less than afive year supply the
relevant housing policies are to be considered to be out of date. In addition the
development plan is silent on where the minimum 110 dwellings allocated at Groby
are to be located. The development therefore also falls to be considered against
Paragraph 14 and the second bullet point relating to decision making. The
development accords with the requirements of this paragraph. The development also
meets the three dimensions of sustainable development set out in the NPPF.”

35. Inhisclosing speech at the inquiry Mr Cahill made a number of submissions about the
relevant provisions of the development plan. He submitted (at paragraph 6) that “[there] is
more to [the core strategy] than Policy 9”7, that “[the] proposal accords with Policy 8 as
Groby is one of the Key Rura Centresrelating to Leicester”, and that the proposal also
accorded with Policy 15 (“Affordable Housing”), Policy 16 (“Density, Mix and Design”)
and Policy 19 (“Green Space and Play Provision™). He said (at paragraph 8) that the
Council’s officer had been right in his report to committee when he described the
development plan as“... currently absent in terms of the allocation of land to meet the
Groby housing requirement”. As Mr Cahill pointed out (ibid.), in the same part of the
report the officer had also referred to the passage in paragraph 14 of the NPPF, which
refers to “the presumption that planning permission should be granted when plansare“...
absent, silent or out of date””. He developed this point in paragraph 13 of his speech. He
said that “[if] the view is taken that the proposal is not in accordance with the [devel opment
plan] it will be because of [core strategy] Policy 9”. But the appeal proposal had to be
considered in the context of paragraph 14 of the NPPF, even though Policy 9 was“a
[paragraph] 214 policy. Thiswas so, Mr Cahill submitted, for three reasons: first, “the
[development plan] is “absent” or, dternatively, “silent” asto how the [core strategy]
commitment to 110 homes at Groby can be delivered”: second, “thereis no [five-year]
housing land supply so housing supply policies are “out of date””; and third, “Policy 9is
restricting necessary land supply — see [paragraph 6.33] of Mr Bateman’ s proof of
evidence] and [the] Sapcote decision.”

The Council’s case at the inquiry

36. The Council’ switness at the inquiry, Ms Erica Whettingsteel, said in her evidence that
because “[housing] is not amongst the uses considered acceptable in [the Green Wedge]”
Bloor’s proposal was “contrary to this policy” (paragraph 6.30 of Ms Whettingsteel’s proof
of evidence). In section 9 of her proof of evidence, where she set out her conclusions, Ms



Whettingsteel emphasized that the appeal site was “not allocated for development and lies
outside the defined settlement boundary” (paragraph 9.2). The Council accepted “that more
housing land is needed borough-wide to meet local need and that thisislikely to involve
the release of some greenfield sites over the short term, as a departure from policesin the
development plan to complement the continued delivery of identified supply within
development boundaries’ (paragraph 9.3). But, said Ms Whettingsteel, “thereis no
compelling evidence that the appeal development is needed to such an extent asto
outweigh the fundamental conflict with the development plan” (ibid.). She went on to say
that “[in] the context of [section] 38(6) of the 2004 Act”, there were “no factors (including
the current supply of housing in the [borough]) that out-weigh the conflicts with the
development plan” (paragraph 9.4).

37. The Council’s advocate at the inquiry was Mr Timothy Leader, who has aso appeared in
these proceedings. In his closing submissions Mr Leader refuted Bloor’ s contention that the
development plan was “absent” or “silent”. He submitted:

“The 2012 Regulations do not require the Council [to] identify the precise areas of
land that are to be allocated in a development plan. The [core strategy] instead
identifies how many houses should be directed to each settlement. Policy 9 then
provides clear guidance on where proposals for housing development will or will not
be acceptable. The suggestion that the plan is silent or does not contain policies on
where housing should be delivered is thus untenable. It is perfectly clear that pending
the completion of the [Site Allocations DPD] development ought not to be proposed
on the appeal site.”

38. Mr Leader described the approach he said the inspector should take if he concluded that the
Council did not have afive-year supply of housing land and the policy in paragraph 14 of
the NPPF came into play. He reminded the inspector that the policy in paragraph 14 did not
override the requirements of section 38(6) of the 2004 Act and section 70 of the 1990 Act.
Hesaid it “amounts to apolicy that where thereis not a [five-year] supply of land for
housing a proposal should be viewed favourably subject to all material considerations, but
giving particular weight to the need to identify significant and demonstrable reasons for
refusal”. He asked the inspector to “note the direct conflict with afundamental policy of the
development plan (which isnot a“relevant policy” for the purpose of paragraph 14 [of the
NPPF]” — by which he clearly meant Policy 9 of the core strategy. He also invited the
inspector to find that the development would cause “significant and demonstrable harm “on
the ground” to the function of the Green Wedge”, in two ways: first, because it would
“result in the loss of an attractive open area of undeveloped land within the agreed urban
framework of Groby defined by [Sacheverell] Way and Groby Road”, and secondly,
because it would “also bring Ratby and Groby closer together in a narrow and vulnerable
part of the Green Wedge”. Therefore, he submitted, the proposal “falls foul of the test in

paragraph 14”.

Submissions

39. Mr Cahill submitted that thiswas a critical part of Bloor’s case before the inspector. If the
inspector had accepted Bloor’ s evidence and submissions on the silence or absence of the
development plan he would have had to apply the presumption in favour of granting
planning permission, which could only be overcome if “any adverse impacts ... would
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significantly and demonstrably outweigh the benefits, when assessed against the policiesin
the [NPPF] taken as awhol€e’ (paragraph 14 of the NPPF). This would require both the
“adverse impacts’ and the “benefits’ to be clearly identified, appropriate weight given to
each, and an explanation provided of how the balance between them had been struck.
Unless that balance fell decisively against the proposal, planning permission should be
granted. But in any event this was one of the “principal controversial issues’ between the
parties. So the inspector had to explain whether he accepted or rejected the proposition that
the policy in paragraph 14 of the NPPF was engaged because the devel opment plan was
either “absent” or “silent”, and, if he rejected that proposition, he had to explain why. He
failed to do that. Hisdecision is, therefore, legally flawed — either by afailure to take into
account an important material consideration, or by afailure to understand and apply
government policy in paragraph 14 of the NPPF, or by hisfailure to give any reasons — let
alone adequate reasons — for rejecting this aspect of Bloor’s case on appeal.

Mr Leader and, for the Secretary of State, Mr James Maurici Q.C. submitted that the
guestion of whether the core strategy was “absent” or “silent” on the location of the
housing needed in Groby was not a principa controversia issue between Bloor and the
Council in the appeal, prominent as it has now become in these proceedings. The inspector
did not have to deal with it in his decision letter. But his reliance on Policy 8 and Policy 9
of the core strategy in his analysis of the planning merits — as paragraphs 5, 16, 19, 24 and
29 of his decision letter make plain — and his conclusion in paragraph 15 that “the Council
has an up to date development plan in the form of the 2009 Core Strategy” show that he did
not think the plan was either “absent” or “silent”. And he was right. The core strategy is
neither “absent” nor “silent” about the development of housing in Groby. The amount of
land that will have to be allocated in the village is specified by Policy 8, and Policy 9
effectively directs new housing proposals away from the Green Wedge. The inspector saw
that. The fact that the Site Allocations DPD is yet to be adopted does not |eave the
development plan “absent” or “silent” in the sense contemplated in paragraph 14 of the
NPPF. This ground amounts to no more than a complaint that the inspector did not refer to
paragraph 14 of the NPPF. He did not have to do so. He applied the relevant policy of the
development plan and found the proposal to be in conflict with it.

Mr Leader also submitted that in view of the relevant provisions of the Town and Country
Planning (Local Development) (England) (Regulations) 2004 (“the 2004 regulations”) and
the Town and Country Planning (Local Planning) (England) Regulations 2012 (“the 2012
regulations”) it isimpossible to regard a core strategy that does not allocate sites for a
specific purpose as being “absent” or “silent” on that matter. Under regulation 6 of the
2004 regulations a core strategy was not required to contain policies applying to sites.
Under the 2012 regulations a core strategy isa*“local plan”, which may or may not allocate
sites for a particular type of development. So a core strategy without allocations — or
relevant allocations — cannot be regarded as “absent” or “silent” because of that.

Discussion

42

This ground requires the court to consider the meaning of government policy in paragraph
14 of the NPPF, which explains how the “ presumption in favour of sustainable
development” is to be applied, both in plan-making and in decision-taking.
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At the inquiry Bloor argued that this presumption, an indisputably powerful theme in
national planning policy in the NPPF, should have adecisive rolein this case, and for
several reasons. One of those reasons, as Mr Cahill submitted in his closing speech, was
that in this case the development plan was “absent” or “silent” (see paragraph 35 above).
But the main reason, as| seeit, was the alleged absence of afive-year supply of land for
housing in the borough of Hinckley and Bosworth. That undoubtedly was a main issue, a
matter of vigorous dispute between Bloor and the Council. Thisis apparent in the evidence
and submissions to which | have referred, which led the inspector to define the main issues
in the way that he did (see paragraph 3 above).

In the context of decision-taking paragraph 14 identifies three possible shortcomingsin the
development plan, any one of which would require the authority to grant planning
permission unlessit is clear in the light of the policies of the NPPF that the benefits of
doing so would be “significantly and demonstrably” outweighed by “any adverse impacts’,
or there are specific policies in the NPPF indicating that “development should be
restricted”. The three possible shortcomings are the absence of the plan, its silence, and its
relevant policies having become out of date.

These are three distinct concepts. A development plan will be “absent” if none has been
adopted for the relevant area and the relevant period. If there is such aplan, it may be
“silent” because it lacks policy relevant to the project under consideration. And if the plan
does have relevant policies these may have been overtaken by things that have happened
since it was adopted, either on the ground or in some change in national policy, or for some
other reason, so that they are now “out-of-date”. Absence will be a matter of fact. Silence
will be either a matter of fact or a matter of construction, or both. And the question of
whether relevant policies are no longer up to date will be either a matter of fact or perhaps a
matter of both fact and judgment.

All of this, one has to remember, sits within the statutory framework for the making of
decisions on applications for planning permission, in which those decisions must be made
in accordance with the development plan unless material considerations indicate otherwise.
Government policy in the NPPF does not, and could not, modify that statutory framework,
but operates within it — as paragraph 12 of the NPPF acknowledges. The Government has
taken the opportunity in the NPPF to confirm its commitment to a system of development
control decision-making that is “genuinely plan-led” (paragraph 17). But in any event,
within the statutory framework, the status of policy in the NPPF, including the policy for
decision-making in paragraph 14, isthat of a material consideration outside the
development plan. It isfor the decision-maker to decide what weight should be given to the
policy in paragraph 14 if it appliesto the case in hand. Because it is government policy itis
likely to command significant weight when it has to be taken into account. But the court
will not intervene unless the weight given to it can be said to be unreasonable in the
Wednesbury sense (see paragraph 19(3) above).

This caseis clearly not one in which the devel opment plan was “absent”. That issimply a
matter of fact. The plan was in being. At the time of the inquiry into Bloor’s appeal it was
made up of three components, the East Midlands Regional Plan of March 2009, the core
strategy, and the saved policies of the local plan (see paragraph 31 above). A further
component, the Site Allocations DPD, was still emerging. It was going through its statutory
process towards adoption. The core strategy identified the need for 9,000 new homes to be
provided in the borough between 2006 and 2026. In the Site Allocations DPD allocations
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would be made to fulfil that need. But the fact that that part of the development plan was
yet to be adopted did not mean that the plan was absent in the sense of paragraph 14 of the
NPPF. The plan was present, though not yet complete. Absence and incompleteness are not
the same thing.

| come then to the question of whether in this case the plan could be said to be “silent”.
However broad this concept may be, | do not think it can possibly be invoked in this case.

Whether aplan is silent — as opposed to its being absent or its relevant policies out of date —
is an issue that may fall to the court to decide. Where the meaning of planning policy is
contentious it is, in the end, for the court to establish which interpretation isright. AsLord
Reed said in paragraph 17 of his judgment in Tesco v Dundee City Council, alocal

planning authority must proceed on “a proper understanding of the development plan”.
Thisis anecessary corollary of the authority’s duty in section 70(2) of the 1990 Act to have
regard to the plan and its duty in section 38(6) of the 2004 Act to determine applicationsin
accordance with the plan unless material considerations indicate otherwise. As Lord Reed
said (ibid.), the authority “cannot have regard to the provisions of the plan if it failsto
understand them”. If the authority failsto see that the plan is silent, or thinksiit is silent
when it isnot, it will have gone wrong in law. It will have misconstrued the plan.

The answer to the question “Is the plan silent?” will sometimes be obvious, because the
plan simply fails to provide any relevant policy at all. But often it may not be quite so
clear-cut. The term “silent” in this context does not convey some universal and immutable
meaning. The NPPF does not itself explain what the Government had in mind when it used
that word. But silence in this context must surely mean an absence of relevant policy. | do
not think a plan can be regarded as “silent” if it contains a body of policy relevant to the
proposal being considered and sufficient to enable the development to be judged acceptable
or unacceptable in principle.

A plan may or may not be “silent” if it does not allocate the particular site in question for a
particular use, whether on its own or as part of alarger area, or if it does not contain policy
designed to guide or limit or prevent development of one kind or another on that site or in
that location. In Tesco v Dundee City Council Lord Reed observed (at paragraph 18) that
the development plan is “acarefully crafted and considered statement of policy”, whose
purpose is to show how the local planning authority will approach its decisions on
proposals for development unless there is a good reason not to do so. Thisis an essential
principle of the plan-led system.

The provisions of the plan current at the time of the decision may represent one stage of
plan-making, and they may later be amplified or refined in another. They may be strategic
rather than specific to the site. But they may still provide an ample basis for decision-
making on proposals submitted and determined before any addition to the plan has been
made. The plan may not have as much to say of relevance to the proposed development as
the developer or the local planning authority, or indeed the objectors, might wish. But
whether it can properly be said to be silent is a matter for objective interpretation, not the
subjective view of any of the partiesinvolved. As Lord Reed said in paragraph 18 of his
judgment in Tesco v Dundee City Council, “policy statements should be interpreted
objectively in accordance with the language used, read ... in its proper context”.
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Of course, as Lord Reed also remarked (at paragraph 19), “development plans are full of
broad statements of policy, many of which may be mutually irreconcilable, so that in a
particular case one must give way to another”, and “many of the provisions of development
plans are framed in language whose application to a given set of facts requires the exercise
of judgment”. It may be that a plan does not have a specific policy for a particular type of
proposal that might be put forward on a particular site. The relevant provisions of the plan
may be framed in general terms. Often thiswill be so. But in my view a plan containing
genera policies for development control that will enable the authority to say whether or not
the project before it ought to be approved or rejected — subject of course to other material
considerations indicating a different outcome — could hardly be said to be silent.

In this case the devel opment plan was not silent on the minimum number of new homes
that were going to have to be provided through the allocation of land in Groby, thus
enabling it to take its share of the total burden of new housing the borough will have to
provide. That minimum number was specified in Policy 8 of the core strategy. It was 110.
Bloor’ s proposal was for 91. But it was being promoted on an unallocated site, or, as Bloor
would contend, on a site yet to formally be allocated in the Site Allocations DPD.

The plan was not silent on the approach the Council would take to proposals for the
development of housing in the Green Wedge between Groby and Ratby. The core strategy
does not leave such proposalsin apolicy limbo. It has a policy that makes it as clear as one
could wish what an applicant for planning permission for such development can expect,
unless heis able to show some good reason for a different decision. That policy is Policy 9.
Its meaning is plain. It tells one what kind of development will be “encouraged” in the
Green Wedge, which is ause that will “provide appropriate recreational facilities within
easy reach of local residents ...”. It also indicates which land uses will be “acceptable” in
the Green Wedge, and, by necessary inference, which will not. The “acceptable”’ uses are
generally those that would preserve the openness of the land within the Green Wedge. They
do not include housing.

To any developer seeking planning permission for housing development on a site in the
Green Wedge the import of those two policies of the core strategy will be unmistakeable.
The fact that housing is not an acceptabl e type of development in the Green Wedge does
not mean that such development can never be permitted. There may be considerations that
warrant a decision to approve it even though it is contrary to Policy 9. At this stage such a
proposal might be seen as gaining some support from Policy 8 because it would help the
Council to meet the identified need for at least 110 new homes to be provided in Groby in
the course of the plan period, though only limited support because the site would not have
the benefit of an allocation in the Site Allocations DPD.

In that situation, subject to the proposal’ s compliance with the other relevant policies of the
plan, the Council would have to judge whether or not adecision to grant planning
permission for the scheme would be in accordance with the development plan. In
determining the application it would have to have regard to all other material
considerations, including the relevant parts of the NPPF and, if there was a shortfall in the
available supply of land for housing, the provisions of the NPPF that govern the making of
decisions when that is so. If the proposal was found to be in conflict with the development
plan it might still be permitted if those other material considerations were strong enough to
outweigh the statutory presumption in favour of the plan — “considerations of such weight
asto indicate that the development plan should not be accorded the priority which the
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statute has given it” (see the speech of Lord Clyde in City of Edinburgh Council v
Secretary of Sate for Scotland [1997] 1 W.L.R. 1447, at p.1459D-H). The important point,
however, is that the Council’s decision in that hypothetical case would not have to be made
in adevelopment plan policy vacuum. There is no vacuum.

On that analysisit isimpossible to conclude that the circumstances of this case were such
asto trigger the policy in paragraph 14 of the NPPF for decision-taking in cases where the
development plan is absent or silent. The fact that allocations of land to meet the need for
housing development in Groby had not yet been put in place in the Site Allocations DPD
did not render the plan absent or silent.

In my view the inspector understood this. He grasped the meaning and significance of the
two policies of the core strategy relevant to the acceptability in principle of housing
development on the appeal site. He did not misunderstand or misapply either of those
policies. It is clear that he regarded them as providing an adequate basis on which to make
his decision, in accordance with his duties under section 70(2) of the 1990 Act and section
38(6) of the 2004 Act.

The inspector’ s reasoning is underpinned by the provisions of Policy 8 and Policy 9. He
referred to Policy 8 in paragraph 5 of his decision letter as the starting point for his
discussion of housing land supply. And he referred to Policy 9 throughout his discussion of
the likely effect of the development on the Green Wedge, and by name in paragraphs 16,
17, 19 and 24 and then again in his “Conclusion” in paragraph 29. When one reads his
decision letter fairly as awhole there can be no doubt that he was able to base his decision
on those two policies. He concluded that the proposa was in conflict with Policy 9, and
that the other considerations he had to take into account, including the timing of the
proposal and the present supply of housing land, were not such as to justify his granting
planning permission. He was well aware that the Site Allocations DPD, once it was
adopted, would add to the existing provisions of the development plan, and that the appea
site might gain an allocation within it. He took this possibility into account but gave it
“limited” weight (paragraph 13 of his decision letter).

That was atypical exercise of planning judgment in a case of thiskind. The point that
matters here, however, is that it was an exercise of planning judgment shaped by the
relevant provisions of the development plan, just as Parliament envisaged when it enacted
section 38(6) of the 2004 Act. Thiswas a case of the kind one would expect normally to
see under the plan-led system, a case in which the plan was neither absent nor silent. The
inspector did not, for that reason, have to resort to the approach required by paragraph 14 of
the NPPF of granting planning permission unless either the harm “significantly and
demonstrably” outweighed the benefits or specific policies of the NPPF suggested refusal.

But in fact the inspector did nothing less than he would have had to do if he had
approached his decision on the basis that the plan was absent or silent — in spite of the
existence of Policy 8 and Policy 9 of the core strategy. Even then he would not have been
free to ignore those policies. He would have had to have regard to them, because section
70(2) of the 1990 Act and section 38(6) of the 2004 Act compelled it. He would have had
to weigh the proposal’ s conflict with Policy 9 against any advantages he could seein
granting planning permission. He did that. For the reasons he gave he concluded that the
harm he saw in the proposed devel opment — its conflict with Policy 9 and its prematurity to
the Site Allocations DPD — was such that planning permission for it should not be granted.
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He did not put his conclusions in the language of paragraph 14 of the NPPF. He did not say
that the “adverse impacts’ of the development would “significantly and demonstrably
outweigh the benefits’. But that was the effect of the conclusion he stated crisply in
paragraph 29 of his decision letter.

Should the inspector have stated his conclusion on whether the plan was absent or silent,
just as he expressed his view that the plan was up to date — in paragraph 15 of his decision
letter? | do not believe so. He could have added a sentence to paragraph 29 of his|letter
saying he had been able to make his assessment of the planning merits of the proposed
development in the light of extant development plan policy, which was not only up to date
but also neither absent nor silent. But in my view that was wholly unnecessary. The only
way one can read the decision letter is that the inspector did not have to contend with the
absence or silence of the development plan, and that he had rejected Bloor’ s argument to
the contrary. He did not have to say more than he did. His reasons are not defective.

This ground of Bloor’s application therefore fails.

I ssue (2) —thefive-year supply of housing land

The NPPF — housing need and the five-year supply of housing land

65.

66.

Paragraph 159 of the NPPF says that planning authorities should have “aclear
understanding of housing needs in their area’. They should “prepare a Strategic Housing
Market Assessment to assess their full housing needs ...”. The Strategic Housing Market
Assessment “should identify the scale and mix of housing and the range of tenures that the
local population is likely to need over the plan period”, which “meets household and
population projections, taking account of migration and demographic change”, “ addresses
the need for all types of housing”, and “caters for housing demand and the scale of housing
supply necessary to meet this demand.”

In the part of the NPPF dealing with the delivery of sustainable development, in section 6 —
“Delivering awide choice of high quality homes’ — paragraph 47 says this:

“To boost significantly the supply of housing, local planning authorities should:

e usetheir evidence base to ensure that their Local Plans meet the full, objectively
assessed needs for market and affordable housing in the housing market area, as
far asis consistent with the policies set out in this Framework, including
identifying key sites which are critical to the delivery of the housing strategy
over the plan period,;

e toidentify and update annually a supply of specific deliverable sites sufficient to
provide five years worth of housing against their housing requirements with an
additional buffer of 5% (moved forward from later in the plan period) to ensure
choice and competition in the market for land. Where there has been arecord of
persistent under delivery of housing, local planning authorities should increase
the buffer to 20% (moved forward from later in the plan period) to provide a
realistic prospect of achieving the planned supply and to ensure choice and
competition in the market for land.
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o for market and affordable housing, illustrate the expected rate of housing
delivery through a housing trajectory for the plan period and set out a housing
implementation strategy for the full range of housing describing how they will
maintain delivery of afive-year supply of housing land to meet their housing
target; ...

The footnote to the reference to “a supply of specific deliverable sites’ in thefirst bullet
point in that paragraph saysthis:

“To be considered deliverable, sites should be available now, offer a suitable location
for development now, and be achievable with arealistic prospect that housing will be
delivered on the site within five years and in particular that development of the siteis
viable. Sites with planning permission should be considered deliverable until
permission expires, unlessthere is clear evidence that schemes will not be
implemented within five years, for example they will not be viable, there is no longer
ademand for the type of units or sites have long term phasing plans.”

In the recent decision of the Court of Appeal in Hunston v Secretary of State for
Communities and Local Government [2013] EWCA Civ 1610, a case in which the
application of paragraph 47 of the NPPF had had to be applied in the context of housing
development proposed in the Green Belt, Sir David Keene said (in paragraph 6 of his
judgment) that thereis“no doubt ... that in proceeding their local plans, local planning
authorities are required to ensure that the “full[,] objectively assessed needs’ for housing
are to be met, “asfar asis consistent with policies set out in this Framework””. In that case
the inspector had gone wrong by adopting “afigure for housing requirements below the full
objectively assessed needs figure until such time as the Loca Plan process came up with a
constrained figure” (paragraph 26). This had led her to find that there was no shortfall in
housing land supply in the district (paragraph 27). If she had followed the correct approach,
she would have found that there was such a shortfall because the supply fell below the
objectively assessed five year requirement” (ibid.).

Paragraph 49 of the NPPF states:

“Housing applications should be considered in the context of the presumption in
favour of sustainable development. Relevant policies for the supply of housing should
not be considered up-to-date if the local planning authority cannot demonstrate afive-
year supply of deliverable housing sites.”

The policy in paragraphs 47 and 49 of the NPPF, and its relevance to the application of the
policy in paragraph 14, was considered by Males J. in the Tewkesbury case (See paragraph
25 above). He concluded:

“20. Accordingly, both before and after the issue of the NPPF, the need to ensure a
five year supply of housing land was of significant importance. Before the NPPF the
absence of such a supply would result in favourable consideration of planning



applications, albeit taking account also of other matters such as the spatial vision for
the area concerned. After the NPPF, if such a supply could not be demonstrated,
relevant policies would be regarded as out of date, and therefore of little weight, and
there would be arebuttable presumption in favour of the grant of planning permission.
All of thiswould have been well understood by local planning authorities. An
authority which was not in a position to demonstrate a five year supply of housing
land would have recognised, or ought to have recognised, that on any appeal to the
Secretary of State from arefusal of permission there would be at least area risk that
an appeal would succeed and permission would be granted.

21. That is not to say, however, that the absence of afive year housing land supply
would be conclusive in favour of the grant of planning permission. It may be that the
NPPF, with its emphasis in paragraph 47 to the need “to boost significantly the supply
of housing”, placed even more importance on this factor than PPS3 had done, but
whether or not that is so, in both regimes the absence of such a supply was merely one
consideration required to be taken into account, albeit an important one.”

The core strategy inspector’s report

70. Inhisreport dated 27 November 2009 the inspector who had held the examination into the
core strategy offered his conclusions on the topic of “Housing Land Supply”. In those
conclusions he said:

“3.42 The [core strategy] sets out the broad framework for development, and the detail
of specific siteswill be provided by the Site Allocations DPD which is due for
Examination in 2010. | am satisfied that the Council’s LDS demonstrates that it has
put in place a process which will meet the housing land supply requirements of PPS3.

3.43 The revised trajectory shows shortfallsin housing delivery against the annual
apportionment of 450pa given in the EMRP in the years 2006-2008, 2009/10, and in
2012-2017. However, those shortfalls are made good in the years post-2017/18 when
the major developments in the [ Sustainable Urban Extensions] come on stream fully,
and the trajectory shows a surplus of dwellings by the end of the Plan period.

3.44 PPS3 requires that sufficient ‘deliverable’ sites are identified in the first 5 years
from adoption. The revised trgjectory shows a cumulative provision of [2,288]
dwellingsin the period 2010-2015, compared with the EM RP apportionment of
[2,250] dwellings. Those sites are considered by the Council to be ‘deliverable’ and
‘developable’ in the terms set out in paragraphs 54-57 of PPS3. The submission draft
therefore makes sufficient provision for the first 5-years from adoption of the [core
strategy], subject to detailed allocations made in the [Site Allocations DPD].

3.45 ... Data held by the Council demonstrate that about 3% of extant planning
permissions have expired before development takes place over the past 3 years.
However, given the current uncertainties in the development market | consider that
figure could rise in the next few years, and | propose to discount the small site
commitments by about 10% (i.e. to 80 dwellings pa) to reflect that situation and to
ensure that the [core strategy] is based on robust evidence ... . Consequently, the
overall housing provision for the period 2010-15 would reduce to [2,258] dwellings.



That figure would still provide the 5 year supply required by PPS3. Subsequent to
2014 it would be appropriate to apply a smaller discount of about 5% to any small site
commitments to reflect an anticipated upturn in the housing market. A consequent
revision is necessary to the Small Site Commitments shown in Table 1, which should
be reduced to 400.”

Bloor’s case at the inquiry

71.

72.

73.

In his proof of evidence Mr Bateman presented atable, Table 1, in which he compared
actua dwelling completions with forecast compl etions on the basis of the datain the
Annua Monitoring Reports for the borough in each year between 2006 and 2011 and the
2012 Residential Land Availability Monitoring Statement. This, he said, showed that the
Council had “a persistent under delivery of housing”, so that the 20% buffer referred to in
paragraph 47 of the NPPF needed to be added to the requirement figure (paragraph 7.9).

Mr Bateman used the Sedgefield approach to the calculation of the housing land supply. He
explained why (in paragraph 7.11 of his proof of evidence):

“The Sedgefield approach is utilised rather than the residual approach because it
seeks to ensure housing is provided as quickly as possible and it therefore accords
with the views of the government as set out in the NPPF to boost significantly the
supply of housing ... . It also accords with the view of the government in the March
2011 Ministerial Statement which refersto a“call for action on growth” and “a
pressing need to ensure that the planning system does everything it can to help
secure a swift return to economic growth”. The approach of utilising aresidual
approach to dealing with the shortfall to date would in effect be compounding past
under delivery directly contrary to boosting housing supply.”

Mr Bateman sought to strengthen that part of his evidence with four appeal decisionsin
which the Sedgefield method had been favoured by the Secretary of State or his inspector:
adecision of the Secretary of Statein April 2011, dismissing an appeal and refusing
planning permission for a development of 300 dwellings on asite at Moreton-in-Marsh in
Gloucestershire, in which the Secretary of State had agreed with his inspector that the
residual method of assessment was inappropriate, and that — in Mr Bateman’ s words — “the
shortfall in housing should be addressed promptly rather than to be alowed to run on for
potentially 20 years’; an appeal decision of the Secretary of State, in June 2011, on
proposed housing development on asite in Andover in Hampshire; a decision made by an
inspector in August 2012 — several months after the publication of the NPPF — allowing an
appea and approving a proposal for development including up to 70 dwellings at
Honeybourne in Worcestershire, in which the inspector said that in hisview it was
“inconsistent with Planning for Growth and [paragraph 47 of the NPPF] to meet any
housing shortfall by spreading it over the whole plan period”, rejected the local planning
authority’ s use of “the residual method”, and adopted “the Sedgefield approach”; and the
decision of the Secretary of State in October 2012 allowing an appeal and granting
planning permission for development including up to 800 dwellings at Shottery in
Warwickshire, in which he endorsed his inspector’ s conclusion that the policy of the NPPF
to boost significantly the supply of housing “implies dealing expeditiously with a backlog”
and that “[the] backlog should therefore be added to the 5 year requirement” (paragraph
7.12).
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Mr Bateman argued that the calculation of the future housing land requirement should be
based on the latest information in the 2008 household projections and on the Chelmer
model calculations (paragraphs 7.13 to 7.55). He concluded (in paragraph 7.55):

“Utilising the most up to date information available, the 2008 projections, and using
the Chelmer model to forecast housing requirements ... indicates that the minimum
appropriate level of house building should be 9,460 dwellings 2006 to 2026 (not
including unmet need). Taking account ... of the shortfall in provision 2006 to 2012 of
575 dwellings gives a need to provide 2012 to 2017 2,940 dwellings or 588 per
annum. When a 5% is added in accordance with the NPPF, the figureis raised to
3,087 dwellings. A 20% buffer increases the figure to 3,528 dwellings.”

To summarize the supply of housing land in the borough at April 2012 Mr Bateman
presented atable — Table 5. This showed the significance of discounting the delivery of
housing on large sites with planning permission by 10% and also a 10% discount on the
Barwell sites, which was to reduce the Council’ s total supply figure of 2,535 to the figure
contended for by Mr Bateman, which was 2,337.

Mr Bateman said the 10% discount on large sites was made because “it is unlikely all will
be built in the five year period for avariety of reasons’ (paragraph 7.61 of his proof of
evidence). The Council did not accept the 10% discount on large sites, though it did
discount the delivery on small sites by 10% (ibid.). Mr Bateman explained some of the
reasons why delivery on large sites does not always match the level of the number of
dwellings for which planning permission was granted (in paragraph 7.62 of his proof):

“The NPPF requires sites to be deliverable and achievable. Sites with permission can
easily move from one period into another due to market and other constraints (such as
ownership, difficulty with access, problems with land conditions etc.). Sites may have
gained permission purely as a valuation exercise with no intention of being built,
particularly small sites. In addition, in an adverse market there can be redesigns on
sitesto improve their viability. Thisis particularly the case at present, where there is,
for example, little market for apartments and redesigns are taking place to provide
different forms of housing in response to the market. Such redesigns with larger
housing types with gardens will reduce density. In particular the figure for permissions
includes a number of dwellings on large sites and it is considered to be quite ambitious
for these to be provided in the five year period, even at alevel of 50 dwellings per
annum. The appellants consider therefore it is reasonable to allow for a 10% discount
on siteswith permission. ...”

Mr Bateman said that the 10% discount was supported by “Housing Land Availability”, a
paper published by the Department of the Environment in 1995, and had been accepted in
the appeal decisions on the proposals at Moreton-in-Marsh and Honeybourne, and in the
decision on proposed development at Moat House Farm at Marston Green in Solihull
(ibid.).

A further point made by Mr Bateman in support of the 10% discount was that “often the
figure to be provided on a site at outline stage can be significantly different to the reserved
matters figure”. Thiswas so, for example, in the development of a site on Leicester Road,
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Hinckley, “where permission was granted on appeal for 232 dwellings but ... the reserved
matters approval isfor only 184 dwellings’ (paragraph 7.63).

Mr Bateman emphasized the difference between the 10% discount figure and the buffer of
5% or 20% (in paragraph 7.64 of his proof of evidence):

“It isaso important to be clear that the 10% figure here is not the same as the buffer
of 5 or 20% that is brought forward from the rest of the plan period. The 10% figure
relates to the inevitable difficulties in bringing all sitesidentified through in the time
period. Siteswill 1apse, and viability issues will change. The buffer figure relates to
the problemsin under delivery in the past. In this respect it is relevant to note that in
respect of using even the lowest assessment of the overall housing requirement the
Authority already has a shortfall in provision from 2006 of some 437 dwellings.”

For the Barwell Sustainable Urban Extension Mr Bateman had taken a similar approach.
Because there was a “potential for there to be problems with ... delivery over the period
and therefore a 10% discount has been applied” (paragraph 7.65).

Mr Bateman’ s conclusion of the question of whether or not there was afive-year supply of
housing land was that, on his figures, there was a supply of between 2.81 and 4.35 years,
which would reduce to between 2.67 and 4.14 yearsif a 5% buffer was included, and to
between 2.49 and 3.62 years with a 20% buffer (paragraph 7.71). On the Council’ sfigures,
there was a supply of between 3.05 and 4.72 years, which would reduce to between 2.9
years and 4.49 years with a 5% buffer, and to between 2.7 and 3.39 years with a 20% buffer

(paragraph 7.72).

In his closing submissions Mr Cahill said that the question of whether or not there was a
five-year supply of housing land turned on three contentious matters, namely “ Discounts on
large sites’, “ Sedgefield or Liverpool”, and “5% or 20% buffer” (paragraph 17). Bloor
needed to succeed on only one of these three matters for it to be shown that the Council had
less than afive-year supply (ibid.).

A 10% discount on large sites had been adopted in the three appeal decisions to which Mr
Bateman had referred — the decisions on the proposals at Moreton-in-Marsh, Honeybourne
and Marston Green (paragraph 18). The Council’ s planning witness, Ms Whettingsteel, had
conceded that there was “a compelling logic” in the 10% deduction (paragraph 19). Mr
Cahill reminded the inspector that Ms Whettingsteel had not been able to point to any
appeal decision made after the publication of the NPPF in which the Liverpool method had
been preferred to the Sedgefield (paragraph 20). In cross-examination she had
acknowledged “the logic of the Sedgefield approach” (paragraph 21). Asfor the 5% or 20%
buffer, Ms Whettingsteel had agreed in cross-examination that the annual target of 450
completions had been met only once in the last six years; that the average annual figure of
completions over those six years was 377 —a 17% deficit, which she had conceded was “a
substantial shortfall”; and that of the 2,700 dwellings required in that six year period, only
2,263 had been provided — a deficit of 437, which was, she had accepted, “a substantial
deficit” (paragraph 22). In concluding this part of his speech, Mr Cahill submitted that the
Council did not have afive-year supply of housing land (paragraph 24). He said the
information Mr Bateman had given about the 2008 household projections and the Chelmer
model calculations had been provided “in accordance with the [NPPF' s] preference [in
paragraph 159] for the most up to date information” (ibid.). However, he said, “[for] the



purpose of the [five-year] calculation [Bloor] is content to rely on the figures based on the
[regional strategy] in thefirst of the three columns in the relevant [tables]” (ibid.). He
submitted that under the policy in paragraphs 47 and 49 of the NPPF Bloor’ s proposal
“must be tested with the mechanism indentified in [paragraph] 14”, and that this should
result in planning permission being granted (paragraph 25).

The Council’s case at the inquiry
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At the inquiry the Council contended that it had afive-year supply of housing land —5.02
years — and that its “housing supply policies are therefore up-to-date” (paragraph 5.11 of
Ms Whettingsteel’ s proof of evidence). It was able to “ demonstrate that there [was] not a
persistent history of under-delivery”, and “on the contrary, [its] supply of land for housing
is adequate and is steadily improving” (ibid.).

Ms Whettingsteel acknowledged that there were two methods that could be used to
determine whether the Council had a five-year supply of housing land — “[the] Liverpool
(residual) method, which spreads the shortfall from previous [years'] under provision over
the remainder of the Plan period and the Sedgefield method which places the shortfall into
the next five years supply” (paragraph 7.55). She compared these two methods. The
Sedgefield method, she said, is designed to cure housing shortfall immediately, in
circumstances where [local planning authorities] have exhibited a failure to respond
positively to the NPPF s intent to deliver economic growth with the requisite sense of
urgency” (paragraph 7.56). The Liverpool method, by contrast, “takes a more measured
approach alocating any shortfall over the life of the plan”, and “is appropriate where there
is not a severe shortfall and the Council’s[policy] is to inject a significant supply of
housing land within the plan period” — for example, “through the designation of a
Sustainable Urban Extension ...” (paragraph 7.57). The Council considered the Liverpool
method “more appropriate”, because it could demonstrate afive-year supply of housing
“(5.02 years)”, did not have “a persistent history of under-delivery” and “the current supply
of land for housing is adequate and is steadily improving” (paragraph 7.58). Ms
Whettingsteel said the inclusion of the Sustainable Urban Extensionsin the five-year
housing supply was justified because they had been included in the core strategy
(paragraph 7.59). Area action plans for those two sites were being prepared (ibid.).

Ms Whettingsteel used the Liverpool method in her calculation of the Council’s housing
land supply. In her Table R1 — “Residual Method with no buffer” she showed a housing
land supply of 5.27 years. She acknowledged that the NPPF requires local planning
authorities to “boost significantly” the supply of housing “and recommends a buffer of 5%
against their housing requirements” (paragraph 7.62). She therefore produced another table,
Table R2 —“Residual Method with 5% buffer ([the] Council’s preferred method as at April
2002)”, which showed a supply of 5.02 years. She said it was only when aloca planning
authority had “a persistent record of under-delivery of housing that an increase of 20% is
required” (paragraph 7.63). She pointed out that in the 11 years since 2011 the Council had
met the relevant annual housing delivery target four times, and that in the last three years
since the adoption of the core strategy “the annual target has not been met due to the recent
housing market downturn, rather than alack of a suitable strategy for housing

delivery” (ibid.). Nevertheless, “[for] completeness’, she had calculated the housing land
supply using a 20% buffer. She presented this alternative calculation in her Table R3 —
“Residual Method with 20% buffer”. It showed a supply of 4.39 years. Even if thiswas the
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appropriate calculation there would not be “a short supply sufficient to outweigh the need
to protect the open and undeveloped character of the [Green Wedge] between Ratby and
Groby” (paragraph 7.69). To provide “arobust assessment” she had calculated the housing
land supply using the Sedgefield method, both with and without buffers of 5% and 20%
(paragraphs 7.70 to 7.72). With no buffer the supply would then be 4.72 years (Table S1 —
“Sedgefield Method with no buffer”), or 4.49 years (Table S2 —* Sedgefield Method with
5% buffer”), or 3.94 years (Table S3 — “ Sedgefield Method with 20% buffer”). Ms
Whettingsteel ended this part of her proof of evidence with this observation (in paragraph
1.72):

“Whichever method is accepted as being correct, the Council’ s view is that any
shortfall in the supply of housing is, in the case of the appeal site, in any event
outweighed by the development plan policies, which militate against its development.”

In his closing speech Mr Leader referred to the three main strands in Bloor’ s argument that
the housing land supply was less than five years. Bloor had tried to prove this, he said, by
arguing that, even if housing need was defined by the regional spatial strategy and the core
strategy, the supply was less than five yearsif :

“(i) @10 per cent discount is applied to the stock of planning permissions; and (or),

(i) ... the existing shortfall in the number of completionsis required to be made up
over the next five years —the Liverpool v Sedgefield debate;

(iii) @20 per cent rather than a5 per cent buffer is applied.”

Mr Leader submitted that Bloor’s approach to the calculation of the supply of housing land
was “wrong”.

In his submissions on the 10% deduction for larger sites contended for by Bloor Mr Leader
referred to the appeal decisions on the proposals at Moreton-in-Marsh, Honeybourne and
Marston Green on which Mr Bateman had relied in his evidence. He submitted that “[the]
assistance ... to be drawn from appeal decisions turns on the similarity of their context
compared with the appeal proposal”, that the “ circumstances of the decisions referred to by
Mr Bateman bear no similarity to those in Groby”. In each of those cases the regional
spatia strategy had been subject to aformal review. So the inspectors “felt compelled to
adopt the housing allocations set out in each draft [regional spatial strategy] and test each
party’ s assessment of need in relation to those in each review”. In each case alive issue
was the extent to which the stock of planning permissions was likely to be deliverable, and
each inspector had to consider whether the stock of planning permissions be discounted by
10%. The situation here was different. In the borough of Hinckley and Bosworth the
regional spatial strategy and the core strategy were up to date. So there was “no need to
reassess housing need”. That was set out in the core strategy. Nor was there any need to
estimate “the attrition of the stock of planning permissions by applying arule of thumb”.
Mr Leader then said this:

“Instead, the Council discusses the number of dwellings that each consent will deliver.
That having been done in the [Annual Monitoring Review] that forms the basis of the
parties’ assessment of the five year [housing land supply. There] is no need to guess
what the discount ought to be; it might reasonably be assumed that each devel oper
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would have a good idea about the number of homes they will deliver. In the
circumstances, the application of a 10 per cent discount would be to apply a double
discount. That would plainly be inappropriate.”

On the question “Liverpool or Sedgefield?” Mr Leader made five main points. First, he said
that the NPPF does not specify a particular method for “the treatment of any existing
shortfall in the delivery of new homes’. The Andover appeal decision indicated that the
approach was “a matter of judgment, which will turn on the circumstances of each case”.
Secondly, in the circumstances of this case it was “reasonable to make up the shortfall over
alonger period”. The core strategy inspector had “anticipated that there would be a
shortfall in housing delivery in 2006-2008, 2009/2010 and 2012-2017", because of the
likely delay in bringing forward the two Sustainable Urban Extensions, but had “ accepted
that this shortfall would be made good after 2017/2018 and that a surplus would be
delivered by the end of the plan period”. He had therefore found the core strategy’s
proposals for housing “justified and effective”. Bloor had not disputed the ability of the
Sustainable Urban Extensions to “make good the planned shortfall in delivery”. Thirdly, in
the last two years house builders had not been able to match the recent increase in supply
with completions. This“may well be aresult of the recession”, as the core strategy
inspector had foreseen. Fourthly, “[in] the particular circumstances of Hinckley and
Bosworth there can ... be a high degree of confidence that sufficient land will come
forward for development in the near future”. So the “issue is more one of whether house
builders can respond”. Fifthly, therefore, there was “no merit in departing from the planned
approach set out in the up-to-date [core strategy]”, and “[in] this case the Liverpool
approach is thus a reasonable methodology for dealing with the shortfall in housing land

supply”.

Mr Leader submitted that a 20% buffer was “only required where there is arecord of
persistent under-delivery”, a concept not defined in the NPPF. He referred to the appeal
decisions produced by Mr Bateman, which, he said, “illuminate some helpful principles’.
He mentioned the appeal decision on the proposal at Shottery, in which, he said, “the
inspector found that a moratorium on the grant of planning permission because of a period
of over-supply meant that a “significant shortfall against the Council target between 2008
and 2012 did not warrant a 20% buffer”. In this case too the shortfall in housing land
supply was “planned”, and it should be treated in the same way as in the Shottery case. A
planned shortfall was not the only reason for applying a 5% buffer. Mr Leader referred to
other appedls, at Torbay and Stratford-upon-Avon, in which abuffer of 5% had been
accepted because “under-delivery was ascribed to the current economic crisis’. In Hinckley
and Bosworth “under-delivery” was “probably attributable to the economic downturn”.
Bloor had not produced any evidence to the contrary. In this case, therefore, it was
“appropriate to attach a 5% buffer”. If the market could not respond there would be “little
purpose in bringing forward land from later in the plan period; it plainly cannot be
developed now but it may be [that] conditions will improve in later years when the balance
of 15% may be utilised.”

Submissions

91.

Mr Cahill submitted that paragraph 49 of the NPPF is clear. Relevant policies for the
supply of housing should not be considered up to date if the local planning authority cannot
demonstrate afive-year supply of deliverable housing sites. A failure to demonstrate this



92.

93.

95.

means that the presumption in favour of sustainable development set out in paragraph 14 of
the NPPF istriggered. Asthe Court of Appeal’s decision in Hunston shows, an authority
must identify what paragraph 47 of the NPPF calls the “full, objectively assessed housing
needs’ for its area. In this case the Council’s claimed supply of housing land would fall
below five yearsif Bloor had made good any one of the several arguments on which it
relied. The inspector had to understand each of those arguments and deal with them all. But
he did not. He failed to see that the Council did not have afive-year supply of deliverable
housing sites, or, at least, that there could be no confidence that it did, and that the
presumption in favour of planning permission in paragraph 14 of the NPPF had to be

applied.

The inspector called the Sedgefield and Liverpool methods of assessment “predictive
models’ (in paragraph 7 of hisletter). That is not what they are. They determine how one
should deal with past shortfallsin housing supply. The inspector’s reference to “ predictive
models’ shows that he failed to understand Mr Bateman's evidence on a different aspect of
the five-year supply calculation, namely the use of the 2008 household projections and the
Chelmer model calculations, both of which are truly concerned with “predictive”
assessment. The use of the Liverpool method in this case found no support in the core
strategy inspector’ s report. The core strategy inspector had been assured by the Council that
the Site Allocations DPD making site allocations would be examined by 2010 (paragraph
3.42 of hisreport). He had clearly expected a five-year supply to be maintained throughout
the core strategy period by allocations being made in the Site Allocations DPD. In Bloor’s
appeal the inspector was told that there were no decisions since the publication of the NPPF
in which the Liverpool method had been used. He was shown several decision lettersin
which the Sedgefield method had been preferred (see paragraph 73 above). His choice of
the Liverpool method was inconsistent with those decisions. If he was not going to follow
them he had to explain why.

The inspector failed to address the argument put forward by Mr Bateman (in paragraphs
7.13to 7.55 of his proof of evidence), and supported by government policy in paragraphs
50 and 159 of the NPPF, that the figures for housing land provision in the core strategy
should be updated in the light of the 2008 household projections and by the use of the
Chelmer model calculations. This exercise showed that the housing land supply fell well
below the required five-year supply (columns 2 and 3 of Table 5in Mr Bateman’s proof of
evidence).

The inspector said (in paragraph 8 of his letter) that Bloor had suggested “that the 5%
buffer isinsufficient and that a 10% or 20% buffer would be more appropriate”’. The
inspector saw “some force” in this suggestion, acknowledging that “the Council can only
show a supply marginally in excess of five years’. But he seems to have rgjected the “10%
or 20% buffer” in favour of the Liverpool method. Bloor did not argue for a buffer of
between 10% and 20%. A 10% buffer has nothing to do with the Government’s policy in
paragraph 47 of the NPPF. Bloor was arguing for a 20% buffer, which is supported by
paragraph 47 “[where] there has been arecord of persistent under delivery of housing”.

Bloor was aso arguing for a 10% discount to be applied to the identified supply of housing
from larger sitesto reflect the fact that, for various reasons, such sites do not yield housing
at the predicted rate. The inspector’ s approach was muddled. What is clear, however, is that
he confused the buffer and the discount, despite Mr Bateman explaining the distinction
between them (in paragraph 7.64 of his proof of evidence). He took no account of the 10%
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discount. Had he done so he could not have concluded that there was a five year supply of
housing land.

Mr Leader and Mr Maurici submitted that Mr Cahill’ s argument here is an attempt to repeat
Bloor’ s case on housing land supply in the appeal, in the hope of adifferent outcome. The
various contentions made by Mr Bateman in his evidence on the supply of housing land, on
which Mr Cahill now relied in his submissions to the court, were al clearly rejected by the
inspector — either explicitly or implicitly. But it should be remembered that the disputes at
inquiry — about the appropriate method for assessment, whether a buffer ought to be added
to the requisite supply and, if so, how large a buffer, and the need for a discount to be
applied to the number of new homes in prospect on larger sites—were not principal
controversial issues in their own right. They were subsidiary to the first of the two main
issues identified by the inspector, the adequacy of the supply of housing in the borough, on
which he reached a clear conclusion (in paragraph 11 of hisletter). Mr Cahill’ s various
criticisms of the inspector’ s analysis amount to no more than a disagreement with that
conclusion.

The inspector identified the main dispute between the parties as being between the two
methods of assessment (paragraph 7 of hisletter). He gave clear reasons for preferring the
Liverpool method, which he described as a “recognised way of calculating housing supply”
(paragraph 9) and, in this case, “areasonable basis for assessing future supply” (paragraph
11) —the core strategy inspector’s conclusion that the initial shortfall would eventually be
overcome when the Sustainable Urban Extensions at Shilton and Barwell were developed
(ibid.), the progress that had been made with those projects (ibid.), the Council’s
willingness to boost the supply of housing and its intention to allocate land in Groby (ibid.).
The inspector had obviously accepted the evidence given by Ms Whettingsteel and rejected
Mr Bateman'’s. It was open to him to do that. His description of the alternative methods as
“predictive models’ in paragraph 7 of his letter was apt. It does not betray any
misunderstanding of what those methods are and what they are for. They are predictive.
Their purposeis to assess today how much land will be available for house building over
the next five years. The criticism of what the inspector said about the core strategy
inspector’s conclusionsiswrong. Asis clear from what he said in paragraphs 3.42 and 3.44
of hisreport, the core strategy inspector did expect that there would be shortfallsin housing
land supply in the early years of the core strategy period, but he also expected these
shortfalls to be overcome (see paragraph 70 above). The inspector acknowledged that the
preparation of the Site Allocations DPD had been delayed, and took this into account (in
paragraph 10 of hisletter). He referred to the appea decisionsin which the Sedgefield
approach has been adopted (paragraph 8). He did not have to say more than he did to
explain why he thought it right, in this case, to use the Liverpool method. The cases relied
on by Bloor relied on were obviously distinguishable. They related to different local
planning authorities, operating different policies on different sites in different
circumstances.

Bloor did not in the end rely on the 2008 population projections and the Chelmer model
calculationsin arguing that the Council lacked afive-year supply of housing land. Mr
Leader said that Ms Whettingsteel had not been cross-examined on the 2008 household
projections or on the Chelmer model calculations and Mr Bateman confirmed when he was
cross-examined that he was content to rely on the level of housing need identified in the
Regional Strategy, which the Council had used in the preparation of the core strategy. This
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explains why Mr Cahill said what he did in paragraph 24 of his closing submissions (see
paragraph 83 above).

Although the inspector referred to “a 10% or 20% buffer” in paragraph 8 of hisletter, rather
than a buffer of 5% or 20%, this does not matter. What is clear is that he found the Council
was able to show more than afive-year supply of housing land — 5.02 years — if a 5% buffer
was applied (paragraph 7). He recognized that this was only “marginally in excess of five
years’, and he took note of Bloor’'s argument that a 5% buffer was therefore insufficient
(paragraph 8). But he was not persuaded by it.

One cannot infer from what the inspector said in paragraphs 7 and 8 of hisletter that he
must have confused the 10% discount with the 5% of 20% buffer, or that he must have
ignored what had been said on either side about the 10% discount. In the submissions made
for the Council in closing he had a sound basis on which to conclude that no discount was
needed (see paragraph 88 above). If he had thought it necessary to apply a discount to the
assumed delivery of housing on larger sites, as well as adding what he regarded as a
sufficient buffer, he would have said so.

Discussion
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Mr Cahill’ s argument on this issue draws the court towards areas of planning judgment that
were squarely within the remit of the inspector. Only in one respect do | think there is force
in his submissions. Otherwise, the argument is mostly arehearsa of Bloor’s case on the
supply of housing land in its appeal, a case that was fully ventilated before the inspector
and which he rejected.

There are four main areas of complaint in this ground: first, the inspector’s choice of the
Liverpool method, rather than the Sedgefield, for calculating the supply of housing land,
despite the appeal decisions presented in evidence at the inquiry, in which the Sedgefield
method had been preferred; secondly, the inspector’s aleged failure to deal with evidence
and submissions inviting him to base his consideration of the need for housing land on the
information in the 2008 household projections and the Chelmer model calculations; thirdly,
his use of a 5% rather than a 20% buffer, which it is said was unreasonable in the
circumstances of this case; and fourthly, his alleged failure to include in his assessment a
discount of 10% for the delivery of housing on larger sites.

Mr Maurici and Mr Leader said that all of these four matters were secondary issues, lying
behind the primary issue, which was whether the Council could show afive-year supply of
housing land. That is plainly right. But | do not accept, nor indeed did Mr Maurici and Mr
Leader submit, that the inspector could confine the explanation he gave for his conclusions
on housing land supply to a broadly stated conclusion that there was or was not a supply of
that level.

| also acknowledge that, as the inspector himself said, “[the] calculation of housing land
supply is not an exact science” (paragraph 7 of his decision letter). Ascertaining how much
land is truly available for housing development is not simply an arithmetical process. It
requires assumptions to be made and judgment to be exercised. As Harrison J. said in R.
(on the application of Spelthorne Borough Council) v Secretary of Sate for the
Environment, Transport and the Regions [2001] 82 P. & C.R. 10 (in paragraph 39 of his
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judgment), “[predictions] for the future necessarily involve assumptions which are made as
the result of judgment and experience”. And as Hickinbottom J. said in Stratford-upon-
Avon District Council v Secretary of State for Communities and Local Gover nment [2013]
EWHC 2074 (Admin) (at paragraph 25 of his judgment), the calculation of housing need
“is not the product of a mathematical exercise alone; it involves a series of planning
judgments weighing a complex of material factors on the basis of all available evidence,
including (where available) projections from different models”.

Because the business of calculating the supply of housing land involves assumptions and
judgment there will sometimes not be a single right answer to the question “Can the local
planning authority demonstrate afive-year supply?’ Often it will be perfectly clear what
the answer is, even if thereis a margin of dispute between applicant and authority. But
since this question has considerabl e significance for the application of government policy
in the NPPF, arobust calculation is essential. And in cases such as this, where the local
planning authority’ s ability to show afive-year supply depends on severa variables, any
one of which could make a decisive difference to the outcome if an assumption or
judgment contrary to the authority’ s were accepted, the need for clarity and precision will
be vital.

With those commentsin mind | come to the specific criticisms made by Mr Cahill of the
inspector’ s handling of thisissue.

| do not see any force in Mr Cahill’ s submissions about the inspector’ s choice of the
Liverpool method of assessment in preference to the Sedgefield. Both methods were well
established as means of assessing the supply of housing land. The inspector knew that. He
had evidence from either side urging him to accept one method or the other, for reasons
that were fully explained, the Council contending for the Liverpool method, Bloor for the
Sedgefield. | have referred to relevant passages in the evidence and submissions at the
inquiry, which show how the argument was put on either side (see paragraphs 72, 73, 82
and 83 above).

Neither method is prescribed, or said to be preferable to the other, in government policy in
the NPPF. In my view the inspector was free to come to his own judgment on this question.
In paragraphs 7 and 8 of his decision letter he referred to the essential characteristics of
each method. In paragraph 7 he said the Liverpool method spreads any shortfall in supply
inagiven year over the remainder of the plan period, and is an appropriate method to adopt
where there is not a severe shortage in supply. In paragraph 8 he described the Sedgefield
approach as one that seeks to meet any shortfall earlier in the plan period. And he
acknowledged Bloor’ s assertion that this approach accords with the imperative of
significantly boosting the supply of housing, stated in paragraph 47 of the NPPF.

It seems clear therefore that the inspector understood the essential differences between the
two approaches and was able to reach his own view on the method that was more
appropriate in the circumstances of this case.

Having referred in paragraphs 7 and 8 of his |etter to the characteristics of the two methods,
the inspector went on to say, in paragraph 9, that “the Liverpool model is a recognised way
of calculating housing supply”. That observation, in itself, is not in dispute in these
proceedings. The inspector based his choice of the Liverpool method on his consideration
of the relevant facts, including the pattern and pace of housing provision planned for the
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borough in the core strategy. That was the context here. The inspector plainly took the view
that, in the circumstances of this case at the time of his decision, the Liverpool method was
the better way to establish what the level of supply realy was.

The inspector gave significant weight to the core strategy inspector’ s relevant conclusions,
and, in particular, to his expectation that shortfalls in housing land supply in the early years
of the core strategy period would later be overcome when the Sustainable Urban
Extensions were developed. | do not accept that this was a misreading of the core strategy
inspector’s conclusions in paragraphs 3.42 to 3.45 of his report (see paragraph 70 above). It
was in effect, what he had said. But the inspector did not merely recite his colleague's
conclusion. He noted the progress that had been made with the Sustainable Urban
Extensions at Shilton and Barwell (in paragraph 9 of his letter). And he expressly dealt with
Bloor’ s contention that the core strategy inspector’ s conclusions were based on a promise
that had now proved to be false — that sites would swiftly be brought forward by way of
alocations in the Site Allocations DPD, which had now been delayed (paragraph 10 of the
decision letter). He did not reject that contention out of hand, but noted that the inspector
who had dismissed Bloor’ s appeal in 2011 was himself aware of the delay that had
occurred in the preparation of the Site Allocations DPD.

The inspector explained why he shared the view of the core strategy inspector about early
shortfallsin supply being corrected by large-scale housing development later in the core
strategy period. He plainly had in mind the policy in paragraph 47 of the NPPF, which is
cast in terms of aneed “[to] boost significantly the supply of housing” and says that
authorities should “use their evidence base to ensure that their Local Plan meets the full,
objectively assessed needs’ for housing in the relevant area, and identify a supply of sites
“sufficient for provide five years worth of housing against their housing requirements ...”.
He referred to that policy explicitly in paragraph 8, and came back to it in paragraph 11,
where he referred to the Council not being “averse to boosting the supply of housing”.

Having set out the considerations weighing for and against either approach, the inspector
went on, in paragraph 11 of hisletter, to conclude that the Liverpool method provided “a
reasonable basis for assessing future supply”. It was, in his opinion, a method congruent
with the approach in the core strategy, and consistent with the aim of fulfilling the housing
requirements identified there. That was a matter of judgment for him.

| cannot say that this was an unreasonable judgment for the inspector to make. Other
inspectors might have taken a different view in the same circumstances. There might have
been good reasons for doing so. But that is not enough to sustain a challenge before the
court. It lies within the territory of planning judgment, and the court will not go there.

The inspector’ s reasons on this matter are succinct, but that in itself is no criticism. Indeed,
it isdifficult to see what more he might have been expected to say.

| should add that | see nothing beyond semantics in the criticism of the inspector’s
description of the two methods of assessment as “ predictive models’ (in paragraph 7 of his
letter). Whether that is an infelicitous description of them is neither here nor there. The
inspector plainly knew what they were and the purpose for which they were used. If he had
described them as “assessment methods” rather than “ predictive models’ that might have
been more accurate. But the fact that he described them in the way he did does not go to the
substance of his conclusions, nor does it |eave his reasons obscure.
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Mr Cahill does not succeed in showing that the inspector’ s choice of the Liverpool method
was bad as a matter of law by pointing to other appeal decisions, which were before the
inspector, showing that elsewhere in England, in the particular circumstances of those
particular cases, the Secretary of State or hisinspector had preferred the Sedgefield
approach. The inspector did not ignore those decisions. He referred to them in paragraph 8
of hisletter. In each of those decisions the inspector or the Secretary of State judged what
the appropriate method of assessment would be. As Mr Maurici submitted, however, in
none of them does one see the inspector or the Secretary of State exclude the Liverpool
method as a potentially appropriate means of assessment, which could sensibly be adopted
in another caseif it was appropriate to do so. None of the decisions relied on by Mr
Bateman dictated what the approach in another case should be. Each of those appedls,
unsurprisingly, turned on its own particular facts as they were at the time of decision. Mr
Maurici pointed out, for example, that in the appeal at Shottery, where the Secretary of
State found, as the parties agreed, that there was a significant shortage in the supply of
housing land, the inspector had noted (in paragraph 497 of her report) that there was no
firm policy guidance on the correct approach to the assessment of housing land supply. She
noted that the emphasis of the NPPF was on a significant boost in the supply of housing.
She said that any backlog should be dealt with quickly. And she took the view that in the
case before her there was no strong local reason for doing otherwise.

| do not accept that the jurisprudence on consistency in decision-making suggests that in
this case the inspector ought to have explained why he had differed in his approach from
the inspectors and the Secretary of State in those other cases. This was not an instance of
like cases having to be decided alike unless there was some explicit and cogent reason for
deciding them differently. Thiswas not, in truth, a case of an inspector departing from a
previous decision, and having to explain why he was doing so. It was not a case of the facts
and circumstances being indistinguishable from those in other appeals concerning other
proposals on other sites where other facts and circumstances applied. If one takes the
“practical test” referred to by Mann L.J. in the North Wiltshire case (see paragraph 19(7)
above), which poses for a decision-maker the question “[Am] | necessarily agreeing or
disagreeing with some critical aspect in the previous case?’, the response the inspector
would have been entitled to give would have been that he was not. What he was doing was
taking his own view in the circumstances of the case before him of how the supply of
housing land ought to be assessed. Thisisthe kind of issue described by Mann L.J. (ibid.)
as being an areafor “possible agreement or disagreement”, analogous, in my view, to one
of the examples he gave, namely the “assessment of need”. In any event, | do not accept
that the inspector was under the burden of explaining why he was not persuaded that in this
case he should prefer, on the evidence and submissions he heard in the appeal, the same
approach to assessment as had commended itself to the inspectors and the Secretary of
State in those other cases.

The next of Mr Cahill’ s points concerns the inspector’ s alleged failure to deal with the
evidence on the 2008 household projections and the Chelmer model calculations. In my
view thisis not agood point. The 2008 household projections and the Chelmer model
calculations provided in Mr Bateman’ s evidence were, according to Mr Cahill’s
submissionsin closing at the inquiry, provided so asto satisfy the “preference [in the
NPPF] for the most up to date information” (see paragraph 83 above). But Mr Cahill went
on to make it clear that for the purpose of the calculation of housing land supply Bloor was
content to rely on the figures in the column of the relevant tablesin Mr Bateman’ s evidence
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—Table 4 (“Housing requirements using the Sedgefield approach™) and Table 5 (“Five year
supply figures based on the Sedgefield approach”). Those figures were based on the total
reguirement of 9,000 new homes for the period 2006 to 2026 in the core strategy, a
requirement derived from the regional strategy, rather than the 2008 household projections
and the Chelmer model calculations.

In view of that submission the inspector did not need to reach a conclusion on the 2008
household projections and the Chelmer model calculations. He could confine his
consideration of the rival arguments on housing land supply to the figures on which Bloor
was content to rely. He did that. In doing so he did not commit any error of law. It was not
incumbent on him to go further than he did. Bloor may now have had second thoughts
about the value of the 2008 household projections and the Chelmer model calculations. In
its appeal, however, Bloor did not base its argument on the supply of housing land upon
that material. And | do not think the inspector’ s failure to deal with it is a proper complaint
to raise in these proceedings.

| turn to the inspector’ s consideration of the appropriate buffer. Again, | cannot accept Mr
Cahill’ s submissions. The relevant passage in the NPPF is in paragraph 47, which
advocates the use of either a buffer of 5% “to ensure choice and competition in the market
for land” or abuffer of 20%, if there has been “arecord of persistent under delivery of
housing” in the local planning authority’s area. The purpose of adding a 20% buffer in
those circumstances is not only to ensure choice and competition in the land market but
also “to provide aredlistic prospect of achieving the planned supply”. The NPPF does not
go further than that in what it says about the choice of the appropriate buffer. It does not
preclude the use of abuffer of less than 5% or more than 20% or somewhere between those
two levels. It leaves that to the discretion of the decision-maker.

Adding abuffer of 20% or more will make a substantial difference to the required supply of
housing land. A 5% buffer will make a difference, though much more modest. The question
for the decision-maker in choosing the appropriate buffer, if there is dispute about that, will
be the size of the buffer needed to ensure that the planned supply of housing land will be
achieved. The focus will be on the concept of “persistent under delivery of housing”. The
NPPF does not elaborate on that concept. Thistoo is left for the decision-maker to judge.
The word “persistent” seemsto imply afailure to deliver the required amount of housing
that has continued or occurred for along time, though not necessarily through an

authority’ s deliberate default. Whether there has been a persistent under-delivery of

housing will no doubt be contentious in many appeals by house builders and landowners
against therefusal of planning permission by authorities naturally keen to defend their
record in planning for housing development. Resolving that issue will be a matter for the
planning judgment of the inspector who hears the appeal .

In this case the inspector found that the Council could show a supply of housing land of
more than five years, though only slightly more, if a’5% buffer was applied (paragraphs 7
and 8 of hisdecision letter). He acknowledged that Bloor had argued that a 5% buffer was
not enough, and, as he put it, that “a 10% or 20% buffer would be more appropriate”. He
saw “some force” in that argument because, as he accepted, the Council could “only show a
supply marginally in excess of five years’ (paragraph 8). He evidently did not see the need
for a buffer of more than 5%, because he accepted that the Council’ s use of the Liverpool
method of assessment was reasonable and that, on that basis, there would still be more than
afive-year supply of housing land if a 5% buffer was applied. Thisis clear from what he
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said on this matter in paragraphs 7, 8 and 9 of his decision letter. Leaving aside for the
moment his reference to “a 10% or 20% buffer” in paragraph 8, | think this was a judgment
he could properly make. It isin no way vulnerable in law. And the reasons given for it,
subject to what | shall say about the inspector having introduced the idea of a 10% buffer,
do not fall short of being both adequate and intelligible.

The point that troubles me, however, is the inspector’ s evident failure to deal with Bloor’s
evidence and submissions, and the Council’ s response to them, on the need to make a 10%
discount from the notional delivery of housing on larger sites.

In their closing speeches at the inquiry both Mr Cahill and Mr Leader made submissions on
this as a point meriting consideration in its own right (see paragraphs 82, 83, 87 and 88
above). It was, in truth, one of the main controversial aspects of the housing land supply
issue. It was not merely a subordinate point. As both sides recognized, it was a matter of
some significance in the calculation of the housing land supply, and in the crucial question
in the first of the inspector’s two main issues, which was whether the Council was ableto
demonstrate that there was afive-year supply.

Mr Bateman took care in his proof of evidence (in paragraph 7.64) to emphasize that the
10% discount had nothing to do with the buffer, be it 5% or 20%, that had to be included in
the land supply (see paragraph 79 above). In his evidence the 10% discount was a quite
discrete factor. He may or may not have been right in pressing for it to be made. That is not
for the court to decide. But there was nothing opaque in the way he described it. He firmly
distinguished it from the buffer. He presented it as an additional and indispensable part of
the assessment. The Council did not accept that. Ms Whettingsteel did not allow for the
discount in her evidence, and in closing Mr Leader argued against it (see paragraph 88
above).

AsMr Maurici acknowledged, however, the inspector did not grapple with this point
anywhere in his consideration of the issue of housing supply in hisdecision letter. Thereis
simply no explanation of what he thought about it. Whether his reference to “a 10% or 20%
buffer” reflects some confusion in his mind about Mr Bateman’ s evidence on the 10%
discount | cannot tell. Mr Maurici could not explain what it meant. What is clear, however,
isthat if the inspector intended his reference to “10%” to relate to the buffer, which iswhat
he said, it could not aso relate to the discount. And if he was intending to refer to the
discount he would surely have said so. But he did not. So he either confused the discount
with the buffer or he simply neglected to deal with it at all. Either way, hefell into error.
He failed to address the evidence and submissions on the 10% discount in a satisfactory

way.

Mr Maurici submitted that the evidence given by Mr Bateman on the 10% discount in
paragraphs 7.61 and 7.62 of his proof of evidence was of agenera nature, a“rule of
thumb”, rather than directed to the particular circumstances of large housing sitesin the
borough of Hinckley and Bosworth. He pointed to the footnote to paragraph 47 of the
NPPF, which says that “[sites] with planning permission should be considered deliverable
until permission expires ...” (see paragraph 66 above). This, he said, creates a presumption
of deliverability, rebuttable only by clear evidence to the contrary. And he said that in this
case there was no such evidence. He also referred to Mr Leader’ s submission in his closing
speech at the inquiry — that the Council could gauge the amount of housing that would
come forward on particular sites each year through the Annual Monitoring Report, and that
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to incorporate a 10% discount in the land supply calculation would be doubl e discounting
(see paragraph 88 above). He said one could infer from the inspector’ s acceptance of the
Council’sland supply calculations, at the end of paragraph 7 of his letter, that he must have
been unimpressed by Bloor’s case on the 10% discount.

Mr Cahill’ s response to these submissions was that the inspector did not adopt that
reasoning, and even if he had adopted it he would have had to explain why he did so in the
light of the evidence given by Mr Bateman that both generally and in Hinckley and
Bosworth there has been a history of large sites not yielding as much housing asis
approved in planning permissions. For example, Mr Bateman had referred, in paragraph
7.63 of his proof, to the fact that although planning permission had been granted for 232
dwellings on the site on Leicester Road in Hinckley, reserved matters approval had been
sought for only 184 (see paragraph 78 above). As Lewis J. said in Cotswold District
Council v Secretary of Sate for Communities and Local Government [2013] EWHC 3719
(in paragraph 71 of hisjudgment), the question of whether the “10% |lapse rate” was
reasonable was “ essentially a matter for judgment of the inspector”, ajudgment that in that
case the inspector had made. Mr Cahill said that an inspector who had been presented with
evidence about the appropriateness of discounting the delivery of housing permitted on
large sites had to exercise his judgment on that evidence and, having done so, had to share
that judgment with the partiesin his decision letter. In this case the inspector did not do
that.

Here, | think, Mr Cahill was right. | accept that the submissions made by Mr Leader in his
closing speech at the inquiry might have given the inspector a solid basis for regjecting what
Mr Bateman had said about the 10% discount in his evidence. But that, as| have said, is
not a question that can be answered in these proceedings. It was a question for the
inspector. And he did not come to grips with it, or at least he did not do so explicitly. In
other cases this might not matter, if the presence or absence of afive-year supply of
housing land is clear, regardless of any discount being made for the delivery of housing on
larger sites with planning permission. This, however, was not such a case. Even on the
most favourable view for the Council the five-year supply was tight. In the circumstances
the contested 10% discount on large sites was a matter that required specific treatment in
the inspector’ s decision, leaving no doubt about his view, the reasons for it, and the
consequence of it for the supply of housing land in the borough at the time of his decision —
in particular whether it took the supply below the critical level of five years, and the extent
of any surplus or deficit. It was not a matter the inspector could afford to ignore or on
which hisview could properly be left for the parties to read into his general conclusion on
the question of the five-year supply. It was something he had to address. Unfortunately, he
did not.

If the inspector had accepted Mr Bateman'’s evidence on the 10% discount, and even if al
of his other conclusions on the supply of housing land had stayed the same, the effect on
his consideration of this main issue in the appeal, and indeed on the outcome of the appeal
itself, might have been significant. It would almost certainly have had some consequence
for the operation of relevant policy in the NPPF. On the Council’ s case the housing land
supply was, the inspector said, only “marginally in excess of five years’ (paragraph 8 of his
letter), without any discount on the larger sites. In the calculations presented at the inquiry
on behalf of the Council by Ms Whettingsteel the inclusion of a discount of 10% on the
larger sites and on the Barwell Sustainable Urban Extension would have reduced the supply
of housing land to less than the requisite five years.
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If this had been the inspector’ s conclusion it would have had several possible repercussions
in the appeal. The inspector would then have had to look at the implications for this appeal
of the policy in paragraph 49 of the NPPF, which says that policies for the supply of
housing are not to be considered up to date if the authority is unable to demonstrate a five-
year supply of deliverable housing sites (see paragraph 68 above). The conclusion that
there was less than afive-year supply of housing land might also have affected his
conclusion on prematurity (in paragraph 15 of his decision letter). And it might have made
adifference to hisfinal conclusion on the merits of the proposal (in paragraph 29), in which
he balanced the “housing supply situation” against the harm the devel opment would cause
to the Green Wedge and the conflict with Policy 9. In al of these respects the baance of
advantage against disadvantage in the appeal might then have shifted in a significant way.

In short, it would be unsafe to conclude that if the inspector had taken account of the 10%
discount contended for by Bloor the result of the appeal would inevitably have been the
same asit was. It might well have been, but | cannot be sure that it would.

If, however, | am wrong in my view that the inspector failed to take into account the 10%
discount, | would have to say that his reasons for rejecting it are entirely obscure. And
because in my view thisis, or might be, such a significant point, | could not conclude that
his failure to give adequate reasons caused no prejudice to Bloor or that the prejudice was
not substantial.

This ground of the application therefore succeeds, though only to the extent that | have
indicated.

I ssue (3) — prematurity

Government policy on prematurity

136.

The Government provided guidance on the prematurity of proposals for development in
“The Planning System: General Principles’, published in 2005. That guidance survived the
publication of the NPPF and the consequent replacement of numerous national planning
policy documents extant until then, and it was current at the time of the inspector’s decision
on Bloor’ s appeal. The relevant passage of the document isin paragraphs 17 to 19:

“17. In some circumstances, it may be justifiable to refuse planning permission on
grounds of prematurity where a DPD is being prepared or is under review, but it has
not yet been adopted. This may be appropriate where a proposed development is so
substantial, or where the cumulative effect would be so significant, that granting
permission could prejudice the DPD by pre-determining decisions about the scale,
location or phasing of new development which are being addressed in the policy in the
DPD. A proposal for development which has an impact on only a small areawould
rarely come into this category. Where there is a phasing policy, it may be necessary to
refuse planning permission on grounds of prematurity if the policy is to have effect.

18. Otherwise, refusal of planning permission on grounds of prematurity will not
usually be justified. Planning applications should continue to be considered in the light
of current policies. However, account can also be taken of policiesin emerging DPDs.



The weight to be attached to such policies depends upon the stage of preparation or
review, increasing as successive stages are reached. For example:

e WhereaDPD isat consultation stage, with no early prospect of submission for
examination, then arefusal on prematurity grounds would seldom be justified
because of the delay which this would impose in determining the future use of
the land in question.

19. Where planning permission is refused on grounds of prematurity, the planning
authority will need to demonstrate clearly how the grant of permission for the
development concerned would prejudice the outcome of the DPD process.”

137. Policy relevant to the issue of prematurity appears in paragraph 216 of the NPPF, which
says that “[from] the day of publication, decision-takers may also give weight to relevant
policiesin emerging plans’. The weight to be given to such policies will depend on “the
stage of preparation of the emerging plan (the more advanced the preparation, the greater
the weight that may be given)”, “the extent to which there are unresolved objections to
relevant policies...”, and “the degree of consistency of the relevant policies ... to the
[policies of the NPPF] ...".

Bloor’s case at the inquiry

138. At theinquiry Bloor relied on the advice in paragraphs 17 to 19 of the Government’s
guidance document. Mr Bateman pointed out that the Site Allocations DPD was “ still some
way from being submitted and considered at an EiP or being adopted”, and was therefore
“of only little weight at present” (paragraph 6.86 of his proof of evidence). He went on to
say that the appeal proposal “at only 91 dwellings’ could not be regarded as being “so
significant” that to grant planning permission would prejudice the plan-making process,
“when itisonly 1% of the total dwellingsto be provided in the period 2006 to 2026”
(ibid.). He said that, in the light of what is said in paragraph 216 of the NPPF, “the
emerging DPD isonly of little weight” (paragraph 6.87). This, therefore, was one of those
cases in which arefusal in the grounds of prematurity “would seldom be justified”, as
paragraph 18 of the Government’ s guidance document made clear (ibid.). Mr Bateman also
relied in this context on the lack of afive-year supply of housing land and there being no
alocation of land for housing in Groby. He said that in these circumstances, under the
policy in paragraph 14 of the NPPF, a prematurity point could not be raised “unless the
adverse impacts of granting permission would significantly and demonstrably outweigh the
benefits, when assessed against the policies in the NPPF taken as awhole” (paragraph
6.88), and the Council’ s recent grant of planning permission for development on a site at
Market Bosworth that had been identified as a preferred site in the draft Site Allocations
DPD (paragraph 6.89). These points were repeated by Mr Cahill in his closing submissions

(at paragraph 16).

The Council’s case at the inquiry

139. The Council contended that Bloor’s proposal was premature. Ms Whettingsteel said that it
“would result in a commitment for housing development and an amendment of the Green
Wedge boundary outside ... the [Site Allocations DPD]”, and that this would be at odds
with the plan led philosophy of the [NPPF]” (paragraph 1.8 of her proof). She explained the
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work that had so far been done on the preparation of the Site Allocations DPD and the
likely timetable for the remaining stages of the process. The Preferred Options Report had
been consulted upon between February and April 2009. Amendments to this document
were being prepared. A pre-submission draft of the Site Allocations DPD was due to be
published for consultation in August 2013. In final draft form it would be submitted to the
Secretary of State in January 2014. This would be followed by a public examination “to
allow the public to bring forward evidence to confirm whether or not the sites identified
within the draft plan are the best sites for development” (paragraph 6.46). Ms Whettingsteel
said it had been acknowledged in the draft Site Allocations DPD that there were “limited
sites within Groby due to the nature of the settlement with major roads bordering it on three
sides and, therefore, in order to provide sufficient housing within Groby it may be
necessary to allocate greenfield sites” (paragraph 6.48). She added that Bloor “ should not
take great comfort from the appeal site’s identification as one of the Council’s preferred
options’, because “[the] site may not survive the remaining stages of the plan making
process’ (paragraph 6.49). In alater passage of her proof of evidence, when dealing with
“Prematurity” as adistinct issue in the appeal, she said that “[ad hoc] decision making
outside ... the plan process ... tends to inhibit the proper and full participation of the public
in the decision making process’ and “is thus at odds with the Government’ s emphasis on
localism and increasing public involvement and democratic accountability in planning”

(paragraph 7.28).

Mr Leader based his closing submissions on prematurity on Ms Whettingsteel’ s evidence.
In view of government policy in the NPPF and the relevant guidance in “The Planning
System: General Principles’ he said that in each case the question of whether it would be
right to refuse planning permission on the grounds of prematurity would turn on the
particular facts. Policy 8 of the core strategy called for at least 110 new homes to be
provided in Groby. The inspector in the 2011 appeal had found that there has been “97 net
completions” since the beginning of the core strategy period, and had therefore concluded
that “the [core strategy] allocation can ... carry little additional weight in favour of
development”. Since his decision three more dwellings had been added to the stock of
housing in Groby. It followed, submitted Mr Leader, that “there continues to be no pressing
need to alocate land for development in the village ahead of [a public examination of] the
[Site Allocations DPD] that is being prepared”. The Council had identified more than one
site that might be suitable for development in Groby. The “process of open consultation” in
the preparation of the Site Allocations DPD was “ particularly important in this case
because of the very recent appeal decision which determined the site is unsuitable for
development on Green Wedge grounds”. In these circumstances, Mr Leader submitted,
especially the absence of any pressing need for new homes in Groby, and the three recent
decisions of inspectorsin which the site and its surroundings had been found to perform a
valuable Green Wedge function, it was “entirely proper to defer bringing the site forward
for development until it has been determined [that] |ess sensitive land ought not to be
developed”.

Submissions

141.

Mr Cahill submitted that the inspector failed to apply, or even acknowledge, the

Government’ s advice on prematurity in paragraphs 17 to 19 of the guidance document. He
ought to have applied it. He had recognized (in paragraph 13 of his decision letter) that the
emerging DPD in which site allocations would be made could carry no more than “limited”
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weight because it was still at the consultation stage. This, therefore, was a case in which,
under the Government’ s guidance, the refusal of planning permission on prematurity
grounds would rarely be justified. There is no sign that the inspector was conscious of the
policy, or that he had brought it to bear on his decision. He referred to the importance of
public consultation (in paragraph 14), and the importance of local people having the chance
to influence decisions made in the preparation of local and neighbourhood plans (in
paragraph 12). But he failed to weigh against those considerations the need to ensure afive-
year supply of housing land and the duty of local planning authorities to produce up-to-date
development plans without delay — a point emphasized by the Secretary of State in the
Shottery decision. He ought to have set against his concern as to the prematurity of Bloor’s
proposal the fact that the Council had not got on with the preparations of its Site
Allocations DPD. At the very least he ought to have explained why his approach to the
issue of prematurity diverged from government policy and from relevant decisions of the
Secretary of State.

Mr Leader and Mr Maurici said Mr Cahill’ s argument starts from a false premise — that the
inspector saw the question of prematurity as one of the main issues in the appeal. He did
not. He saw it as a part, and only a subordinate part, of the first main issue. He dealt with it
in the context of the supply of housing land, when considering relevant policy in the NPPF
and the development plan and the progress of the Site Allocations DPD towards its
adoption. He reached a judgment on it in the light of the evidence and submissions he heard
on the timing of the proposal. That judgment was reasonable, and the reasons the inspector
gave for it were adequate. He did not need to give reasons for departing from government
policy on the prematurity of proposals for development, because he did not depart from that
policy. The policy does not preclude arefusal on the grounds of prematurity when thereis,
as the inspector found, an up to date core strategy, afive-year supply of housing land, and a
statutory plan-making process — the Site Allocations DPD process —well under way. In
these circumstances the inspector was entitled to conclude, as he did, that it was not
necessary to grant planning permission for the proposed development at this stage, and that
to do so would “pre-empt a decision that should properly be made through the devel opment
plan process’ (paragraph 14) and would be “premature ... in advance of the adoption of the
[Site Allocations DPD]” (paragraph 15).

Discussion

143.

144,

| see nothing in Mr Cahill’ s argument on this ground. The answer toit, in my view, isthat
it seeks to attack the inspector’ s conclusions on an issue that was simply a matter of
planning judgment exercised in accordance with well settled policy. It goes outside the
scope of the court’ s jurisdiction in proceedings such as these.

In William Davis v Secretary of State for Communities and Local Government [2013]
EWHC 3058 (Admin) Lang J. said (in paragraph 64 of her judgment) that the Secretary of
State’ s conclusion on prematurity in that case was “a planning judgment, which can only be
challenged on the basis of an error of law, not because the [claimants] disagree with it on
its merits” (see also the judgment of Foskett J. in Murphy v Secretary of State for
Communities and Local Government [2012] EWHC 1198 (Admin), at paragraph 90). As
was observed by H.H.J. Sycamore, sitting as a deputy judge of the High Court in R. (on the
application of Save Our Parkland Appeal Ltd.) v East Devon District Council [2013]
EWHC 22 (Admin) (in paragraph 32 of hisjudgment), ... the putting in place of a new



145.

146.

147.

148.

development plan is a complex and time consuming exercise which can take several years
from commencement to final approval”. On the facts of that case the plan-making process
was at an early stage, and the deputy judge concluded (at paragraph 38) that “arefusal on
the basis of prematurity would not have been consistent with national planning policy and
would have been in breach of central government guidance”. On different facts, and in
different circumstances, the court has held arefusal on prematurity grounds to have been
consistent with national policy, and sound in law (see the judgment of H.H.J. Gilbart Q.C.,
the Honorary Recorder of Manchester, sitting as a deputy High Court judge, in Fox
Srategic Land and Property Ltd. v Secretary of State for Communities and Local
Government [2012] EWHC 444 (Admin), at paragraphs 47 to 49).

In this case the inspector did not refuse planning permission solely on the ground of
prematurity. His conclusions on that issue rest within an assessment of the planning merits
in the course of which he also concluded that the proposed development was not supported
by any immediate need to increase the supply of housing land, that it would damage the
character and appearance of the Green Wedge, that it was contrary to Policy 9 of the core
strategy, and thus, at least to this extent, that it was not in accord with the devel opment
plan. | do not think it matters whether prematurity was a separate issue or part of the
inspector’ sfirst main issue, on housing land supply. Either way, it was a matter he had to
consider, because the timing of the proposal was clearly relevant to its merit.

As aways, the context is important. Here the context was this. Bloor’s proposal was for 91
dwellings on an unallocated site in the Green Wedge between Groby and Ratby. Policy 8 of
the core strategy looked to the Site Allocations DPD to allocate land for at least 110 new
dwellingsin Groby. If one were to assume that all of those dwellings will have to be built
on land in the Green Wedge, Bloor’ s proposal for 91 would represent a large proportion of
them, more than 80%. The Site Allocations DPD was well on itsway in its statutory
process. In that process, however strong the case for allocating Bloor’ s site may be, there
will be adiscussion of the relative merits of competing sites, in which the local community
will have the chance to take part. The outcome is, or was, far from aforegone conclusion.

That is to paraphrase what the inspector was saying in the four paragraphs of his decision
letter that deal with prematurity, paragraphs 12 to 15, and in paragraph 23 (see paragraphs
8, 9 and 15 above). In paragraph 12 he referred to the 12 core principlesin paragraph 17 of
the NPPF, which include the principle that planning in England should be “genuinely plan-
led” (see paragraph 24 above). If planning isto be plan-led the process of plan-making, in
which local people can participate, should be maintained. This principleis, in my view,
compatible with the need for decisions on development proposals to be made promptly in
the development control process unless there is agood reason for the decision to await the
next appropriate stage of plan-making. But it recognizes, as did the inspector in paragraph
12 of hisletter, that there will be occasions when the suitability of asite for a particular
form of development ought, in the public interest, to be considered in a plan-making
process rather than when the landowner or a developer chooses to make a planning
application. The purpose of the Government’s policy on prematurity is to protect a plan-
making process from decisions on individual planning applications pre-empting decisions
that should properly be made in the process of plan-making. That the inspector was aware
of thisis clear from what he said in paragraph 14.

In “The Planning System: General Principles’ the Government made clear (in paragraph
17) that arefusal on the grounds of prematurity would only usually be justified either when
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the proposed devel opment was “ so substantial” or when its “ cumulative effect would be so
significant” that to grant planning permission for it could prejudice an emerging
development plan document “by predetermining decisions about the scale, location or
phasing of new developments which are being addressed in the policy in the DPD”
(paragraphs 17 and 18). The question of whether a proposed development is “substantial”
enough to justify arefusal on prematurity grounds will aways depend on the context. The
scale of the development must be viewed in the context of the particular need being
planned for in the development plan document. The guidance in “The Planning System:
General Principles’ isfor the decision-maker to apply flexibly according to the
circumstances that arise on the application or appeal. It must aways be applied having
regard to the nature and scale of the proposed devel opment, its location, and the stage the
draft development plan document has reached.

The inspector did not refer to that guidance in his decision letter. But in my view he did not
haveto. He clearly had it in mind, and his conclusions on the prematurity of Bloor's
proposal were consistent with it.

Paragraphs 12 to 15 of the decision |etter appear in the section headed “Housing Supply”,
where the inspector dealt with the first main issue, the adequacy of the supply of housing
land in the borough. In the paragraphs preceding his consideration of prematurity he had
concluded that the Council was able to show afive-year supply of land for housing. This
was clearly asignificant factor in his conclusions on prematurity. It is not hard to see why.
What he had to consider here was whether he ought to grant planning permission for the
proposed development in spite of its not being allocated for housing in the devel opment
plan, and in spite of its not being needed, at least at this stage, to remedy any shortfall in the
supply of housing land. He knew, however, that the Council had identified the apped site
as apreferred option for housing development in the draft Site Allocations DPD. He
referred to thisin paragraph 13 of hisletter and said it was a factor that lent to support to
Bloor’ s appeal. But although, as he said in paragraph 14 of his |etter, the appeal site might
be allocated for housing development in the Site Allocations DPD, granting planning
permission for it “at thistime” would, he said, “pre-empt a decision that should properly be
made through the development plan process’, and “render futile the work done by the
Council and the contributions made by the local community” in that process. This, he said,
would have the effect of “reducing public confidence in the planning process and would be
contrary to the spirit of paragraphs 12 and 17 of the ... NPPF".

After his consideration of the second main issue, the effect of the proposed development on
the Green Wedge, the inspector also said that a decision to grant planning permission
would not only pre-empt decisions being made in the Site Allocations DPD process but
also the review of the Green Wedge, both of which were “well advanced” (paragraph 29).
Taken together, those conclusions are, in my view, a paradigm of the exercise of planning
judgment called for in the Government’ s policy and guidance on prematurity extant at the
time of the inspector’s decision.

It cannot be suggested that the inspector’ s reasons on this issue are unclear or incomplete.
They are very fully explained. And they do not expose any misunderstanding or
misapplication of relevant policy.

This ground of the application therefore fails.



Issue (4) —the Green Wedge
The core strategy inspector’s report

154. In paragraph 3.168 of his report the core strategy inspector said the Green Wedge “provides
separation between Groby, Ratby, Kirby Muxloe and the suburbs of Leicester”, and as
providing “avaluable function in retaining the identities of the individual settlements’.

The 2011 appeal decision

155. In the decision letter of 24 February 2011 on Bloor’s previous proposal for development on
this site the inspector had acknowledged the general observation about the function of the
Green Wedge in paragraph 3.168 of his report (paragraph 19). He had said that the
development would be “in direct conflict” with Policy 9 of the core strategy (paragraph
22). But he had noted that areview of the boundary of the Green Wedge was going to take
place (ibid.), and that the site had been included in the Site Allocations DPD as “one of
three preferred options for residential development in Groby”, which in hisview, “aong
with the difficulties in identifying sufficient additional and appropriate housing land within
Groby and the delay in producing the [Site Allocations DPD], carry weight in favour of the
proposal” (paragraph 23). However, he concluded that “any weight ascribed to the
alocation of the site in the draft [Site Allocations DPD] must be tempered by the fact that
the [Site Allocations DPD] is at avery early stagein its preparation and consultation is
ongoing” (ibid.).

Bloor’s case at the inquiry

156. In his evidence at the inquiry Mr Bateman referred to the review of the Green Wedgein
September 2011, subsequently revisited in December 2011, which was “an evidence base
for the review of boundariesin the [Site Allocations DPD]” (paragraph 6.48 of his proof).
The appeal site was part of “AreaF” in the review. The September 2011 version of the
review had this land did not achieve the objectives of the Green Wedge, and had said that,
“when looking at the [Green Wedge] strategically and considering the devel opment
pressures around Groby and the [core strategy] housing requirement in comparison to other
areas of the [Green Wedge] this plot of land would have a more limited impact on the
overall functioning of the [Green Wedge than] other more sensitive areas’ (paragraph
6.53). It aso said that Area F did not achieve the objectives of the Green Wedge, that its
development would have the least impact on the functioning of the Green Wedge, and that
it should be considered the least sensitive area of the Green Wedge abutting Groby
(paragraph 6.54). Mr Bateman said that the appeal site was “the best location around Groby
to be developed ...” and that in the circumstances the weight to be attached to Policy 9 of
the core strategy was reduced (paragraph 6.56). He said that in his view the appeal site
“does not perform a critical role in [Green Wedge] terms and the devel opment can be
accommodated without significant harm to the immediate locality or to the wider [Green
Wedge], resulting only in the loss of some 0.32% of the overall area’ (paragraph 6.75).
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In his closing submissions (at paragraphs 9 to 11) Mr Cahill invited the inspector to accept
that the appeal site was “the best site to select in Groby”, given that the Council’s Preferred
Options document had identified it as one of the Council’ s preferred sites for development,
that in the review of the Green Wedge undertaken in September 2011 it had been
concluded that the appeal site “should be considered as the |east sensitive area of the
[Green Wedge] abutting Groby”. The site was “the best candidate” to satisfy the
requirement of Policy 8 of the core strategy for housing devel opment. Thus the admitted
breach of Policy 9 was “technical only”. Bloor’s main point here was that the
circumstances were now different to what had been before the inspector in the 2011 appeal.
In particular, the considerations that had persuaded the inspector in that appeal to give only
limited weight to the potential of the site for housing development no longer applied. The
“evidence base” was now quite different.

The Council’s case at the inquiry

158.
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Ms Whettingsteel said in her evidence that because housing was not one of the uses of land
considered acceptable in the Green Wedge, Bloor’ s proposal was contrary to Policy 9
(paragraph 6.30 of her proof).

Ms Whettingsteel described the Council’s review of the Green Wedge as “a provisional
assessment comprising adesk top and limited site review of arange of sites, which could
conceivably be allocated for development in due course” (paragraph 6.45). But there was
not a*“settled view” that these sites would be suitable for development in the future. They
would “still have to pass through further technical and democratic ‘sieves' before they can
be alocated for development” (ibid.). On the possibility of changes being made to the
boundary of the Green Wedge, Ms Whettingsteel said this (in paragraph 7.14):

“l cannot ... emphasise too much that such adjustments are to be made as part of the
plan making process. The [Green Wedge] is not to be eroded through [ad hoc]
planning applications and appeals. Thisis especially the case where thereisan
adequate supply of land for housing and awell advanced DPD that will deliver more
land in the near future.”

When considering the effect the development would have on the Green Wedge Ms
Whettingsteel said it “would extend housing outside ... the settlement boundary”, which in
her view was “a defensible boundary not only in policy terms, but created by natural
features on the ground” (paragraph 7.21). So “the loss of this section of the [Green Wedge]
would diminish its ability to guide development form and reduce the important separation
between the settlements of Groby and Ratby” (ibid.). She said that “the [ Green Wedge]
policy function of preventing the merging of settlements would be severely compromised
by the proposal” (ibid.). The development “would cause harm to the landscape and the
character of Groby and would impinge on the [Green Wedge] and the separation it provides
between Ratby and Groby” (paragraph 9.3).

On the appeal site’'s contribution to the Green Wedge, Mr Leader submitted in closing that
Policy 9 of the core strategy “restricts housing and other forms of development in the
Green Wedge”. The site, he said, “occupies a narrow neck of open land between Ratby and
Groby”. Development here would be “likely to contribute coalescence”. Nothing had
changed on the ground since the last inspector’ s decision, in February 2011. But the
“vulnerability and significance of this part of the Green Wedge s ... increased by the grant
of planning permission for substantial development at Glenfield”. Not only did the appeal



site “contribute to the maintenance of separate identity” between settlements; it also
enhanced the “quality of life of Groby’sresidents’ because it was “an area of undevel oped
land within the confines of the village”. The proposed development would “cause real harm
to the Green Wedge’. It would “erode the gap between the two villages’, and it would
“harm the quality of life of local residents’. Asin February 2011, Bloor’s proposal was
thus “in direct conflict with Policy 9 of the core strategy” — a policy that “mediates the
balance that is to be struck on the one hand between the need for housing, and on the other,
the need to protect the environment and the setting of towns and villages’.

Submissions

162.
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Mr Cahill submitted that the inspector failed to consider whether circumstances had
changed since the previous appeal decision in 2011. Circumstances had changed. A
different conclusion on the effect that development on the appeal site would have on the
Green Wedge was now justified. The inspector ignored the new facts. Or if he had themin
mind he did not explain why they were not such as to lead him to a different conclusion to
the inspector in the 2011 appeal. He simply said that he saw no reason to disagree with the
conclusion reached in the 2011 appeal decision (paragraph 24 of his decision letter). He
also took into account an immaterial consideration — his mistaken assumption that the
appeal siteitself, as opposed to the Green Wedge as awhole, had been considered by the
core strategy inspector in his report. The core strategy inspector’s observationsin
paragraph 3.168 of his report were general, and not specific to the appeal site.

Mr Maurici and Mr Leader submitted that thisis really nothing more than a disagreement
with the inspector’ s assessment of the planning merits. The inspector concluded that

Bloor’ s development would harm the Green Wedge. His judgment on that issue was
consistent with that of the inspector in the 2011 appeal. He noted (in paragraph 19 of his
decision letter) that the consistent view of inspectors was that development in the Green
Wedge would detract from its open character and appearance, and would conflict with
development plan policy. He knew perfectly well that the core strategy inspector had
considered the whole of the Green Wedge, rather than the appea site on its own as a part of
the Green Wedge. Had his own judgment been different from those other inspectors he
would have had to explain why. The weight to be attached to the review of the Green
Wedge was a matter for him. He acknowledged that the review was under way, but had not
yet been completed. He obvioudly took it into account. But this did not stop him applying
Policy 9 of the core strategy and concluding when he did that the proposed devel opment
would conflict with it. The result of his consideration of thisissue, with the benefit of his
site visit, was that the development “would detract from the character and appearance of the
area and would conflict with Policy 9 of the Core Strategy”, and thus he saw “no reason to
disagree with the conclusion reached in the 2011 appeal decision” (paragraph 24).

Discussion

164.

165.

On thisissue | think Mr Cahill’ s submissions cross the line that divides the court’s
jurisdiction from the realm of planning judgment. | reject them.

Both of Mr Cahill’s points concern the way in which the inspector treated the planning
history of the appeal site and the Green Wedge — and, in particular, asingle paragraph in
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the core strategy inspector’s report, the decision in the 2011 appeal, and the review of the
Green Wedge now under way. They do not concern the substance of the inspector’s
judgment on the question he had to face in the second main issue in the appeal, which was
whether the development would harm the character and appearance of the Green Wedge.

In paragraphs 20 to 24 of his decision letter the inspector considered the effect the proposed
development was likely to have on the Green Wedge. He did this by describing the
topography of the appeal site and its surroundings (in paragraph 20), the effect he thought
the development would have in reducing the gap between the villages of Groby and Ratby
(paragraph 21), and the value of the site as an area of open land enjoyed by those walking
on the public footpaths that run along two of the site’s boundaries (paragraph 22). None of
the inspector’ s findings and conclusions in those three paragraphs is attacked in these
proceedings.

The inspector went on to conclude that the proposed development “would detract from the
character and appearance of the area’ (paragraph 24). Thereis no criticism of that
conclusion either. It was largely avisual judgment, the most difficult kind to faultin a
public law challenge. The only basis on which it could be questioned in these proceedings
would be an allegation of perversity. That has not been suggested, nor could it be.

In matters of visual or aesthetic judgment views will often diverge. Here the inspector
clearly formed ajudgment of his own on the likely effects of the development on the Green
Wedge. Thiswas a hecessary part of his evaluation of the merits of Bloor’s proposal. It
went to one the two main issues in the appeal. The inspector concluded that the
development would damage both the character and the appearance of the Green Wedge. In
paragraph 19 of his decision letter he noted the consistent view of previous inspectors —
“that development would detract from the open character and appearance of thearea...” —
and in paragraph 24 he said he saw no reason to disagree with the conclusions of the
inspector who had dismissed the previous appeal. He did not, however, simply adopt those
conclusions. He did not have to agree with them. He could have come to a different view.
But he did not. His view was consistent with the other inspectors'. If he had disagreed with
them he would have had to explain why. And it is not suggested that in doing so he could
have pointed to any change on the ground since the previous appeal.

Bloor argued in the appeal that the “evidence base” had changed since the 2011 appeal,
because the appeal site had come to be a preferred option for housing development during
the Site Allocations DPD process and because the review of the Green Wedge had now
been undertaken, with the aim of identifying the land that ought to be removed from the
Green Wedge and allocated for development. These two considerations featured in the
inspector’ s assessment, in paragraphs 18, 23 and 24 of his decision letter. The previous
appeal inspector had noted that the appeal site was “one of three preferred options for
residential development in Groby” but that at that stage the Council’ s review of the Green
Wedge had not reached its consultation stage, and he had therefore given the review little
weight. The inspector knew that. He was also well aware, because Bloor’s evidence and
submissions had stressed it, that since the previous appeal was heard public consultation
had taken place in March 2011, that in the Green Wedge review the Council had looked at
all of the sites on which the requirement for at least 110 new homes in Groby might be met,
concluding in September 2011 that the appeal site wasin “the least sensitive area of the
Green Wedge abutting Groby”, and that the site was no longer just on ashortlist of three
but was now the favoured location.



170. Those points were al made in Bloor’ s evidence and submissions at the inquiry. | do not
accept that on afair reading of the decision letter it can be said that the inspector
overlooked them. He had them in mind. He acknowledged in paragraph 23 of his letter,
echoing what had said in paragraph 13, that “[it] may well be that the outcome of the [Site
Allocations DPD and Green Wedge review] process will be to amend the Green Wedge
boundary in the area and allocate the site for housing”, though he judged this to be “far
from being a foregone conclusion”. But this did not deflect him from his view that the
development would harm the character and appearance of the Green Wedge, and his
conclusion that to permit it would offend Policy 9 of the core strategy. The suggestion that
he failed to consider whether there had been material changes since the 2011 appeal
decision iswrong in fact. He did consider those changes, and the weight he attached to
them was for him to decide.

171. Mr Cahill’s second point is, | think, no more convincing. In the first sentence of paragraph
19 of hisletter the inspector referred to the site having been considered at three inquiries,
including the examination into the core strategy. In the second sentence of that paragraph
he said that the approach taken by the inspectors “that development would detract from the
open character and appearance of the area ...” had been “consistent”. | do not accept that he
misinterpreted the core strategy inspector’s conclusion in paragraph 3.168 of his report.
Wheat the core strategy inspector had said was in very general terms, relating to the function
of the core strategy’ s two green wedges in providing separation between settlements, rather
than specific to the appeal site. But it applied to the appeal site as well asto the Green
Wedge as awhole. | do not accept that the inspector misunderstood this, or that he failed to
notice how the inspector in the previous appeal had understood it in paragraph 19 of his
decision letter. There was nothing inconsistent between what the core strategy inspector
said in that single paragraph of his report and the proposition that development on the
appeal siteitself would detract from the open character and appearance of the Green
Wedge. And in any case, as | have said, the inspector went on to make his own assessment
of the likely effects of this proposed devel opment on the Green Wedge. It is inconceivable
that that assessment would have been any different if he had omitted the core strategy
inspector from the consensus to which he referred in paragraph 19.

172. | therefore reject this ground.

I ssue (5) — sustainable development
Bloor’s case at the inquiry

173. Attheinquiry Bloor contended that the proposed development was sustainable
development within the meaning of that concept in the NPPF, and that, under paragraph 14
of the NPPF, there was therefore a presumption in favour of planning permission being
granted for it. In his proof of evidence Mr Bateman said that the proposal was consistent
with the three identified roles of sustainable development — the economic role, the social
role and the environmental role (paragraphs 6.91 to 6.94, and 10.16). He argued that Policy
9 of the core strategy was out of date. He said (in paragraph 6.33 of his proof):



“Policy 9 has of courseto be seeninthelight of Policy 8 which requires a minimum
of 110 dwellings to be provided and the emerging DPD which sets the appeal site out
as one of three preferred sitesto meet thisfigure. The policy also has to be seenin the
light of paragraph 49 of the NPPF which states that where thereisalack of afive year
supply then policies that restrict housing supply are also to be considered to be out of
date. This policy clearly seeks to restrict housing land supply and therefore this policy
is covered by paragraph 49 (see the Sapcote appeal decision ...). In those
circumstances paragraph 14 of the NPPF sets out the presumption that permission
should be granted unless certain caveats are met.”

and (in paragraph 6.56):

“In essence, ... whilst the appeal proposals do constitute development in the [ Green
Wedgg], [Policy 9 of the core strategy] is a policy which is supposed to accommodate
and shape future development requirements. The Local Planis now 11 yearsold and
does not make any provision for devel opment requirements beyond 2006. Thereisa
clear need for additional development to take place in the District as noted in the Core
Strategy and this will require the release of greenfield land adjacent to ... Groby to
meet sustainable development requirements. ...”.

The Council’s case at the inquiry

174. The Council did not accept that the proposed devel opment was sustainable development.
Ms Whettingsteel said in her proof of evidence that the proposal was in conflict with Policy
9, and the core strategy’ s “wider strategy for sustainable development” (paragraph 1.7). Her
conclusion on the on the question of whether the development would be sustainable
development was that “the positive aspectsin relation to the delivery of housing and
economic devel opment are outweighed by the environmenta shortcomings of the scheme
inrelation to its impact on the [ Green Wedge]”, and therefore that “on balance the scheme
does not represent a sustainable development as required by the NPPF” (paragraph 7.27). |
have already referred to Mr Leader’ s submission in his closing speech that Bloor’ s proposal
was in conflict with “afundamental policy of the development plan”, namely Policy 9 of
the core strategy, and that Policy 9 was not a*“relevant policy” for the purpose of paragraph
14 of the NPPF.

Submissions

175. Mr Cahill submitted that the inspector failed to address Bloor’ s argument that the proposed
development would be “ sustainable development”, failed to consider whether there was
therefore a policy presumption in favour of planning permission being granted, and failed
to confront the question of what weight, if any, he should give to the breach of Policy 9 of
the core strategy. Thiswas a policy that, as Cahill put it in paragraph 97 of his skeleton
argument, “prohibited all residential development in the Green Wedge without regard to
any cost/benefit analysis’, and was therefore inconsistent with the NPPF and in this sense
“out-of-date”. It was the kind of policy to which Kenneth Parker J. had referred in Colman
v Secretary of State for Communities and Local Government [2013] EWHC 1138 (Admin)
(in paragraphs 22 and 23) as being inconsistent with the “ cost/benefit approach” of the
NPPF. Mr Cahill also relied on Lewis J.’s observations in paragraph 72 of hisjudgment in
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Cotswold District Council to the effect that a policy restricting housing development could
be apolicy “for the supply of housing” under paragraph 49 of the NPPF. Policy 9 was such
apolicy. The inspector thus avoided a crucia question in the appeal, which was whether
Bloor’ s proposal found support in the Government’s policy in paragraphs 14 and 49 of the
NPPF.

Mr Maurici and Mr Leader submitted that on afair reading of the decision letter the
inspector clearly saw no need to apply the approach to decision-making when the
development plan is out of date that isindicated in paragraph 14 of the NPPF. He plainly
found that the development plan was up to date. He said so in paragraph 15 of his|etter.
And he was right. There was an adopted policy governing proposals in the Green Wedge —
Policy 9 of the core strategy. The inspector applied that policy, and saw that the proposal
was in conflict with it. If he had thought the development plan was out of date for any
reason — such as the absence of any allocation for housing development in Groby, or the
current review of the Green Wedge — he would have said so. But that was obviously not
what he thought. His conclusion that the development would harm the Green Wedge was,
in effect, a conclusion that it was not “sustainable devel opment”.

Discussion

177.
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| cannot accept Mr Cahill’ s argument on this issue.

| think he exaggerated the significance of the question of whether Bloor’s proposal was for
“sustainable development” when he described it in paragraph 93 of his skeleton argument
as “the key controversial issue between the parties’. It would be more accurate to say that
this was a question inherent in the second of the inspector’ s two main issues, the likely
effect of the development on the Green Wedge.

On any sensible view, if the development would harm the Green Wedge by damaging its
character and appearance or its function in separating the villages of Groby and Ratby, or
by spoiling its amenity for people walking on public footpaths nearby, it would not be
sustainabl e devel opment within the wide scope drawn for that concept in paragraphs 18 to
219 of the NPPF.

The inspector’ s judgment, firmly stated in paragraph 24, and again in his“Conclusion” in
paragraph 29, was that the development would indeed harm the character and the
appearance of the Green Wedge, and would conflict with the policy of the development
plan aimed at protecting the Green Wedge from such harm — Policy 9 of the core strategy. |
do not think he had to spell out that in this very obvious sense the development would be
unsustainable. He could have added that, but in my view his decision is not deficient
because he did not.

| need not repeat what | have already said about the policy in paragraph 14 of the NPPF.
This ground raises a different aspect of the policy in that paragraph, which is the concept of
the development plan being “out of date”’. The suggestion here is that the plan was out of
date essentially because of the lack of afive-year supply of housing land. The policy in
paragraph 49 of the NPPF, it is said, was thus engaged. Policy 9 of the core strategy, if
relevant to the supply of housing land in the borough, was itself out of date. Under the
policy in paragraph 214 of the NPPF this was a policy whose inconsistency with the NPPF
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was more than “limited”. Mr Cahill criticized it as a policy —to borrow Kenneth Parker J.’s
words in Colman (in paragraph 22 of hisjudgment) —as “on [its] own express terms very
far removed from the “ cost/benefit” approach of the NPPF”. He said Policy 9 was clearly at
odds with the NPPF, because it precluded a“ cost/benefit” approach of the kind advocated
in paragraph 14 of the NPPF. The complaint is that the inspector failed to deal with this
point.

There is asimple answer to those submissions.

First, the inspector did not accept the basic premise of Mr Cahill’s argument. He did not
accept that there was less than afive-year supply of housing land. He found that there was a
sufficient supply. That was a conclusion reached at the time when it had to be made, which
was before any part of the Green Wedge protected for the time being by Policy 9 had to be
released for development. It followed, therefore, that Policy 9 was not in this respect out of
date. It was up to date. It was not, at |east on the inspector’s analysis, prohibiting any
residential development required to fulfil the five-year supply. Although the inspector did
not articulate his conclusionsin thisway, it is the clear effect of them.

Secondly, in any event, the inspector did not sidestep the question of whether the
development plan was up to date. He concluded, in paragraph 15 of his decision letter, that
“the Council has an up to date development plan in the form of the 2009 [core strategy]”.
This conclusion was not only explicit; it was aso unqualified. It plainly included Policy 9,
the central policy of relevance in the appeal. The inspector did not find Policy 9 to be out of
date, or inconsistent with government policy in the NPPF, even to alimited extent. None of
this, in my view, went outside the range of reasonable planning judgment. Whether the
same conclusion could reasonably have been reached if the Council was unable to
demonstrate afive-year supply of housing land, and whether the inspector’ s assessment of
the housing land supply was sound, are not questions that arise on this ground of Bloor’'s
application. | have discussed those questions already.

The inspector did not need to lengthen his decision letter by tackling an argument whose
premise, in the light of his conclusion on the supply of housing land, was false. Thiswas
not a case in which the decision-maker had to confront an out of date development plan and
al that follows from that — including the operation of the policy for decision-making in
such circumstances in paragraphs 14 and 49 of the NPPF.

| do not think Mr Cahill’ s argument gains anything from Kenneth Parker J.’s analysis of the
particular policies of the development plan that he had to consider in Colman, in which he
compared of those policies with government policy in the NPPF. In any event | do not read
Kenneth Parker J.’s judgment in that case as authority for the proposition that every
development plan policy restricting development of one kind or another in a particular
location will be incompatible with policy for sustainable development in the NPPF, and
thus out of date, if it does not in its own terms qualify that restriction by saying it can be
overcome by the benefits of a particular proposal. That is more than | can see in what
Kenneth Parker J. said, and more than | think one take from the NPPF itself. The question
of whether a particular policy of the relevant development plan is or is not consistent with
the NPPF will depend on the specific terms of that policy and of the corresponding parts of
the NPPF when both are read in their full context. When thisis done it may be obvious that
there is an inconsistency between the relevant policies of the plan and the NPPF. But in my
view that was not so in this case.



187. Lewis J.’sjudgment in Cotswold District Council does not help Mr Cahill either. In
paragraph 72 of hisjudgment in that case Lewis J. was considering a development plan
policy that restricted development, including housing development. He was able to endorse
the approach of the inspector, who had concluded, as did the Secretary of State in his
decision letter, that the policy should be disregarded to the extent that it sought to restrict
the supply of housing. But this conclusion was founded on the policy in paragraph 49 of the
NPPF —that relevant policies for the supply of housing should not be considered up to date
“if the local planning authority cannot demonstrate a five-year supply of deliverable
housing sites”. In that case the inspector and the Secretary of State had found that there was
very serious shortfall in the supply of housing land (see paragraph 29 of Lewis J.’s
judgment).

188. Thisground of the application therefore fails.

Conclusion

189. The application succeeds to the extent | have indicated. The inspector’s decision will
therefore be quashed and Bloor’ s appeal remitted to the Secretary of State for
redetermination.



